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EE EP CNEL PE 
Statutes concerning local or county governing bodies 

are to be liberally construed but those dealing 

with administrative agencies are to be strictly con- 

strued especially in reference to a grant to such 

agency of power to expend public funds. Bd of 





An amendment adding a count asserting breach of 
implied warranty of merchantability by a manu- 
facturer to a complaint alleging negligence in 
manufacture and assembly by the manufacturer, 
does not constitute setting forth a new cause of 


Annual Index to the 
New Jersey Law Journal 


VOL. LXXXV—No. 1 to 52 INCLUSIVE 


JANUARY 1 to RECEe 31, 1962 Freeholders v. County Park Comm. .............. 671 action within the rule as to amendments. Tackling 
INDEX PAGES 1 to 692 INCLUSIVE anamainee G;  ©HEGSIGE fo oi accccacoaae se anecuatau as tegatana 575 
TOPICAL INDEX TO SUBJECT MATTER An employee of a bareboat charterer has no action APPEAL 


ACTIONS 
An unemancipated abandoned infant may sue grand- 
parents for injuries resultin g irom their negligence. 
though she lives with and is being supported by 
the grandparents, and consequently a joint tort- 
feasor may seek contribution from the grandparent 
involved. Wilkins v. Kane : 
An action for personal injuries suffered as a result of 
a breach of an implied warranty of merchantability 
is frequently an action in tort based on negligence 
or deceit. Tackling v. Chrysler ere 
SCTIONS IN LIEU OF PREROGATIVE WRITS 
An action in lieu of prerogative writ will lie to rem- 
edy inaction of a municipal official or to review 
improper action by him. P. & J. Auto v. Miller .... 


An action in lieu of prerogative writ to compel a 
corporation and its tran in agent to make an un- 
restricted registration transfer of shares of the cor- 


poration, will not lie unless the right is clear and 

there is no other adequate remedy available. Trad 

v. Hodes etal ...... : 

right of review of a resolution. by the governing 

body approving a recommendation of a board of 
adjustment accrues within R.R. 4:18-15(b) (3) when 
the resolution is adopted though it contain condi- 
tions which are to be met subsequently by the ap- 
plicant, and not when the conditions are met. 

Riedel v. Sheeran et als 

Where a resolution approving a recommendation by 
a board of adjustment contains a condition to be 
met subsequently requiring subsequent action by a 
municipal body or agent, such subsequent action 
is reviewable separately under R.R. 4:88-15 (a). 
Riedel v. Sheeran et als ............. 

The 45 day limitation under R. R. 4:88- 15(b) (3) for a 
review of resolution approving a board of adjust- 
ment recommendation runs from the date actual 
notice of the resolution is received though notice 
thereof is _ published as provided in the rule. 
Riedel v.. Sheeran et als ............0..260: , 

Rule 1:27A invoked to relax Rule 4: 88-8 so as to. re- 
tain jurisdiction in the Law Division of a claim for 
review of the action of a state agency in conjunc- 
tion with an earlier properly instituted action in 
lieu of prerogative writ against a municipality. 
Marranca v. Harbo 

\ plaintiff is, under R.R. 4:88-2, entitled to a jury 
trial in any proceeding in lieu of mandamous where 
issues of fact arise. O'Neill v. State Hway Dept .. 

The Supreme Court has the power to continue by 
rule at its own discretion a former statutory right 
of trial by jury in proceedings in lieu of manda- 
mous. O'Neill v. State Hway Dept. 


ADMINISTRATIVE LAW 
In reviewing orders of administrative bodies cnarged 
with regulation and policing of commerce in which 
the public interest is great, courts should not stand 
on the niceties applied to criminal indictments, 
when the scope of an order designed to serve the 
public welfare is known to the licensee and his 
violation of it is flagrant. McGovern v. Hoffman ... 
If at the time of issuance of a license a licensee ac- 
cepts it without question with a condition annexed, 
and uses it, he cannot subsequently complain that 
the condition was unauthorized or unreasonable. 
McGovern V. 3308 MAN. on. 6k cn cs ee newa bem come 
The Port of New York me hority ‘being | a . govern- 
mental agency performing a governmental function 
in operating bridges an id tunnels, as between it and 
a public utility owning facilities under streets at 
bridge or tunnel approaches the latter must bear 
the cost of relocating the facilities when required 
for bridge or tunnel operation and maintenance. 
Port of N. Y. Authority v. Hackensack Water .... 
The rule requiring exhaustion of administrative rem- 
edies before resort may be had to the courts does 
not apply where the disposition of the matter de- 
pends solely on the decision of a question of law, 
and this is especially so where the legal question 
is one of statutory construction or involves no 
special discretion or expertise of the agency. Cal- 
daro v. Ferber .. 
An administrative body is a creature of legislation 
which must act only within the bounds of authority 
delegated to it and where there is reasonable doubt 
as to the existence of a particular power in the 
administrative body, that power is denied. Allen- 


ne 


dale v. Games of Chance Comm. ................. : 


The extent of an administrative agency's incidental 
or implied authority is limited by the legislative 
intent. Allendale v. Games of Chance Comm. .... 

Held, since legislation gives primary jurisdiction 
over raffles applications to municipalities and only 
appellate jurisdiction to Commission, the Commis- 
sion has no authority to pass initially on applica- 
tions through use of its rule making power. Allen- 
dale v. Games of Chance Comm. .. ag 

Federal Aids In Tort Practice, by Herbert E 
CASEI oo. oho sles % hs So HU eI 

The Workmen's Compensation Divis ion is an admin- 
istrative agency, not a court, and as such has and 
can exercise only the limited contempt power con- 
ferred upon it by the legislature. DiMarcello v 
WPUMPTIRS, 3-6 2 5d ocak 0d RHE OPES OR REA AO HOS 

The exhaustion of administrative remedies rule does 
not apply to an action claiming the right to civil 
service appointment and attacking the validity of a 
second eligibility list since no administrative ex- 
pertise is involved. Marranca v. Harbo . phe 


or 
-~I 


for personal injuries resulting from a breach of 
duty by his employer against either the employer 
or the ship owner in personam nor against the ship 
in rem. Continential Grain Co. v. Barge FBL ..... 
A shipowner is not liable for unseaworthiness orig- 
inated by and causing injury while a demisee is 
operating a ship. Continential Grain Co. v. Barge 
1°) 2) rene te 
The procedural device a a libel in rem against a ship 
will not lie in the absence of a lien-creating per- 
sonal obligation of the owner or demisee to the 
plaintiff. Continential Grain Co. v. Barge FBL .... 
Jurisdiction in an in rem action in admiralty may be 
conferred by the consent of the ship’s owner though 
the ship was not arrested in the court’s territorial 
jurisdiction. Continential Grain Co. v. Barge FBL.. 
A shipowner who retains an independent contractor 
to do a job using a substance inherently dangerous 
to human safety, owes a duty to employees of a 
subcontractor to ascertain whether the contractor 
and subcontractor are competent and to see that 
the manner and method of their doing the work is 
proper. United Pilots Assn v. Haleck ............. 
The rule that the obligation to provide a reasonably 
safe place for employees of an independent con- 
tractor to work does not extend to situations where 
the work itself creates the danger, does not apply 
where the shipowner requires the work to be done 
in an inherently dangerous manner. United Pilots 
Assn v. Haleck .. ; nema Ie Sat NAT a i Ry agree 


ADVERSE POSSESSION 


The fact that the true owner of an interest in im- 
proved realty is unaware of his interest does not 
prevent the occupier from obtaining title by ad- 
verse possession under the 20 year statute of limit- 
ations where the occupier and his predecessors in 
title had been in continuous possession, had exer- 
cised the full dominion and control of owners, and 
claimed title as against the world, for more than 
20 years. Meyers v. Pavalkis et als ............... 

The 20 year statute of limitations begins to run from 
the date the true owner was disseized of his interest 
in the property. Meyers v. Pavalkis et als ........ 

A presumption of adverse user arises from uninter- 
rupted user of improved property for 20 years or 
more, casting the burden on the opposing party to 
rebut the presumption by (1) contradicting or ex- 
plaining the facts on which it rests (2) proving the 
use was contentious or interrupted (3) proof of 
permission asked and granted (4) that it was a 
secret user or (5) that it was such use as to be 
neither physically capable of prevention or of ac- 
tion, Meyers .v. Pavalltis.¢t ale ..... 22sec ncccecce< 


AERONAUTICAL LAW 


Airport Must Pay For Air Easement Over Neighbor- 
ing Property. United States v. Causby ............ 
The word “passengers” in an airplane liability policy 
excluding coverage while the plane was being 
operated by a student pilot carrying passengers, 
means any riders, whether fare-paying or as guests, 
and is not limited to fare-paying occupants. Amer- 
ican v. Bifulco 
Liability of U. S. for acts of control tower personnel. 


Stratmore v. U. S branes: Dee ae 


AGENCY 


To impose liability on owner for injuries to con- 
tractor’s employees on basis that owner’s agent 
negligently directed the work, both authority of 
the agent to direct the work and negligent direc- 
tion resulting in the injury must be shown. Marion 
et als v. P. S 


y Appeals Court Delimit: s ‘Inherently Dangerous” Doc- 


trine of Liability 


ALCOHOLIC BEVERAGE CONTROL 


The requirement of R.S. 33:1-20 that application for a 
liquor license by any member of the local issuing 
authority be made to the A.B.C. Director, does not 
apply to an application by a member who resigned 
before making the application, though such circum- 
stance may be considered on a charge of favoritism 
or corruption. Blanck v. Magnolia & D’Amico .... 

While the A.B.C. Director has power under RS. 
33:1-41 to repeal or set aside a limitation on the 
number of licenses in an ordinance, he has no 
power to repeal or void an ordinance on the ground 
of invalidity in its enactment: such issue can be 
determined only by judicial ruling in a plenary 
court action. Blanck v. Magnolia & D’Amico...... 

On an appeal from the issuance of a license, the 
Director can consider the facts surrounding passage 
of the ordinance under which the license was issued 
to determine whether issuance thereof was the 
product of favoritism or corruption and an abuse 
of discretion. Blanck v. Magnolia & D'Amico ..... 

Held, on facts, issuance of license to former council- 
man who resigned shortly before enactment of ord- 
inance authorizing the license was not improper or 
invalid. Blanck v. Magnolia & D’Amico ...... +e 


AMENDMENT 


An amendment may be allowed adding a cause of 
action which would otherwise be barred by the 
statute of limitations, if the facts alleged thereby 
show substantially the same wrong with respect to 
the same transaction, or if the gist of the action or 
the subject of the controversy remain the same. 
SGM UOEG, CUSUUIEE oo 5 6 icone hae teeees 


Objections to testimony are available as a ground 
of appeal only if they pointed out the objection on 
which the appeal is based. Huber v. Serpico, et al.. 

Oral announcement by court, after trial without jury, 
of ruling of ‘no cause of action”, or of denial of 
motion to reopen judgment, is not a judgment from 
which an appeal can be taken. Credit v. Lind ..... 

For a judgment or order to be effective and to be 
appealable, it must, unless specifically provided by 
rule, be in writing and an unequivocal and defini- 
tive statement thereof entered in or on the official 
docket of the record. Credit v. Lind .............. 

An order granting defendant leave to withdraw his 
plea of non vult and stand trial, even after sent- 
ence, is an interlocutory order appeal from which 
may be taken by the State only upon leave. State 
Wo oss icc siaiee. n claks aaa rele aia een eae ee 

A supersedeas bond filed in connection with an appeal 
from an award of workmen’s compensation may be 
cancelled by the court which approved it originally 
upon a showing that all of the obligations up to the 
termination of the appeal have been paid, even 
though there remain payments to be made in 
futuro under the award. Platt v. Union News ..... 

Review of summary contempt conviction is in the 
nature of a trial de novo on the evidence already 
taken at least where the accused had a full oppor- 
tunity to be heard and a tenegregaie transcript is 
available. State v. Dias .......-............. 

The credibility of testimony is pa the trial court. to 
assess. State v. Vaughiier .......0.0066cccecceeuned< 

The verdict of a court sitting without a jury will not 
be set aside as against the weight of the evidence 
unless it convincingly appears that it has no sup- 
port in the proofs. State v. Vaughner ............ 

The State has no right of full appeal from a judgment 
of acquittal or dismissal entered by a tria! court 
after a full trial. State v. Cannarozzi et al ........ 

R.R. 3:5-5(b) (7) does not confer on the State a right 
of appeal from a dismissal ordered after full trial. 
State v. Cannavanz 60 al... aan ewsecess eee 

Objection that ex parte restraint was not supported 
by adequate affidavits or that subsequent pendente 
lite restraint was not supported by adequate affi- 
davits or proofs not considered on appeal where 
not raised below. Ziegenbalg v. Mayor ........... 


ARBITRATION 


Where employee of corporation has enforceable con- 
tract of employment calling for arbitration of dis- 
putes thereunder, corporation may be enjoined 
from removing him without submission of the mat- 
ter to arbitration. Magnus v. Magnus Organ et als. . 


ASSIGNMENT FOR BENEFIT OF CREDITORS 


The 20% limitation on “allowances” to assignees for 
the benefit of creditors under N.J.S. 2A:19-43 in- 
cludes all expenses incurred by the assignee, 
whether paid out of his pocket, out of estate funds, 
or which he seeks authorization to pay, but does 
not include compensation for services of appraisers 
or auctioneers, In Ne: Shay ..... «<< 6.05 60s0cceeess 3 

A counsel fee is properly allowable to counsel for a 
creditor who files exceptions to applications for 
allowances for assignee’s commissions and for 
counsel fees for assignee’s attorneys resulting in a 
saving to the estate, without prior notice by the 
creditor’s counsel of his intention to apply therefor. 
Free SHAG sa odes cue os cates tte a can eae 

Attorneys engaged by assignee for benefit of creditors 
without prior order of the court as required by 
R.R. 4:69 and 4:68-4 are not entitled to allowance 
of counsel fee, particularly where the assignee 
could have performed all the services rendered by 
his. attorneys. Int Re: Shay... ....:6. 20s ev cecauan 3 


ASSIGNMENTS 


An assignment of a contract which is to become ef- 
fective only in the event of breach of the contract 
by the assignor, confers no rights in the assignee 
where by reason of said breach the assignor has no 
rights under the contract. Guarantee v. Tandy & 
PION oss sid 6 gird Seam ea Ba ee aA 

An assignee can have no greater rights under a con- 
ditional assignment than those his assignor has at 
the time the conditional assignment ripens into a 
complete assignment. Guarantee v. Tandy & Allen 5 


ATTACHMENT 


Report of N. J. Supreme Court’s Special Committee 
Oth RUROINI oo ooo ccc cid cw wemnny acdsee 


ATTORNEY AND CLIENT 


Attorneys may waive technical matters which affect 
only procedure but may not waive the cause of 
action itself, and even as to the former the rule is 
to be applied rationally with justice to the litigants 
as the polestar. Barbire v. Wry .................. 

An investigation of the activities of a corporate em- 
ployee for the purpose of securing a basis for his 
discharge is a service performed as “corporate 
agent” and not as a lawyer and hence communica- 
tions received therein are not within the attorney- 
client privilege. Metalsalts v. Weiss .............. 


The attorney-client privilege barring disclosure of 


communications from a client to his attorney ap- 
plies only to communications made to the attorney 
in his professional capacity, where he is acting 
peculiarly within the province of an attorney-at- 
law, in a strict attorney-client .relationship, and 
not where he acts merely as an “on for another. 
Metalsalts v. Weiss ............ Rey Peer rr 
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Held, fire prevention requirements and ban on com- 
mon cooking facilities in rooming houses, are rea- 
sonable exercise of police power as related to 
objects of regulatory ordinance but ban on un- 
emancipated occupants under 18 years of age has 
no such relationship and is invalid. Gilman et al v. 
Newark et als 
otice of and hearing on violations of an ordinance 
before prosecution for such violation is not a con- 
stitutional prerequisite. Gilman et al v. Newark 
et als 
Provisions authorizing officer to prescribe “reason- 

able terms, conditions or provisions for abatement 

or correction of violations’ of rooming house lic- 

ensing ordinance and making “crimes involving 

moral turpitude’ a disqualification, fix constitu- 

tionally sufficient norms or standards. Gilman et al 


= 


tively as well as prospectively does not vitiate 
same where meaning is that it shall operate on ex- 
sting as well as future structures and requires 
uture compliance, as so construed it does not con- 
titute an ex post facto law, nor impair obligations 
of contract nor divest vested rights. Gilman et al v. 
Newark et als 
search of an automobile 
be constitutionally made unless there was probable 
cause to arrest existing before the arrest and not 
dependent on what the search revealed. State v. 
Valentin ap 
search and seizure cannot be made on mere sus- 
picion but must be based on a reasonable belief, 
arising out of the circumstances, that a crime has 
been or is being committed. State v. Valentin .... 
Held search of vehicle made because officers did not 
recognize car or driver who stopped at tavern, was 
an unreasonable and unconstitutional search and 
hence evidence seized therein is not admissible. 
State v. Valentin 
The provision of N.J.S.A. 46:2D-1 making husband 
and wife holders of mortgages joint tenants absent 
provision contra does not violate due process. Brod- 
zinsky v. Pulek 
An Alabama divorce procured by a husband who was 
in Alabama less than a week, with the use of an 
Answer and Waiver signed by the wife, is not en- 
titled to full faith and credit and is invalid where 
the wife did not personally appear in Alabama, was 
not represented there by counsel of her independ- 
ent choice, and in effect had no opportunity to fully 
litigate the issues there. Guerieri v. Guerieri 
The principles of the Sherrer and Coe cases requiring 
full faith and credit to a divorce decree of another 
state and to the jurisdictional findings of the courts 
of that state apply only where both parties have 
participated therein either personally or by inde- 
pendent counsel of their own choice with an oppor- 
tunity to litigate the question of jurisdiction or 
the merits or both. Guerieri v. Guerieri 
An Alabama decree may be collaterally attacked in 
another state where neither party was a resident 
of Alabama at the time the bill for divorce was 
filed there. Guerieri v. Guerieri .................. 


Chap. 177 of the Laws of 1949 as enacted constitutes 
an unconstitutional discrimination against other- 
wise tax exempt property owned by the Federal 
government in that it denies such property the 
same treatment as exempt property of state, county, 
municipal and interstate agencies. Thiokol v. Morris 


Taxes assessed and collected by municipalities are 
state taxes though collected by the municipality 
under power granted by the state and hence bills 
providing for same must originate in the Assembly. 
MORO > MIOEEES: 5. 5.355 05% vcore 5 914 G:3s x eer oen dam os 

Absent a severability clause there is a presumption 
that the Legislature intended the statute to be ef- 
fective as an entirety and not that an invalid part 
should be severable. Thiokol v. Morris ........... 


An amendment by the Assembly to a part of a Senate 
bill does not in effect make it an assembly bill so 
as to come within Sec. 6, Par. 1 of our Constitution. 
Thiokol v. Morris ; rE Oe he kee 
J.S. 2A:151-56 does not violate Art. 4, Sec. 7, Par. 5 
»f our Constitution by referring to N.J.S. 2A:151-5 
to indicate instruments and weapons attempted use 
of which it interdicts, as its purpose, meaning and 
scope to interdict attempted unlawful use of any 
dangerous or deadly weapon is contained within 
the section itself. State v. Cruz ................... 
Where an act embodies complete legislation in itself 
it may refer to auxiliary laws on the subject with- 
out violating Art. 4, Sec. 7, Par. 5 of the N. J. Con- 
‘Stipution. State v. Cruz oi... cscs se emsieid sre. som alercinceis 
The ‘full faith and credit clause does not protect a 
judgment obtained against an insolvent corporation 
from being invalid as against the receiver of the 
corporation as provided in N.J.S.A. 14:14-25. Peril- 
stein v. Shield-Well 
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ployment compensation law are taxes and hence 
N J.S.A. 43:21-16(e) providing for imprisonment 
for non-payment does not violate the constitutional 
prohibition against imprisonment for debt. State 
‘Wi MCARIAR OD ZY CECA assis a. ove. orsscrysand oad re ats es aro 
The constitutional provision against imprisonment 
for “debt” does not invalidate a statute providing 
for imprisonment for non-payment of taxes. State 
i, CAGUEROZE CUM a o.oo 2s ne aes 5 > A Rate 
Inferior courts should not declare legislation uncon- 
stitutional unless it so clearly conflicts with the 
Constitution as to leave no reasonable doubt of its 
defectiveness. State v. Cannarozzi etal... 
The admission of illegally seized evidence does not 
constitute error calling for reversal of a conviction 
unless it was such as to have effected manifest 
_ wrong or injury to the defendant. State v. Doyle .. 
in ordinary circumstances the admission of uncon- 
stitutionally seized evidence will void a conviction 
only when it is reasonably inferable that such evi- 
dence was potentially prejudicial to the defendant, 
and tended to deprive him of a fair and impartial 
trial. State v. Doyle 
Held, on facts, even if claimed illegally seized evi- 
dence was erroneously admitted, it was harmless 
error and does not justify reversal. State v. Doyle 
The claim of unlawful search or seizure can only be 
raised by the victim of the search or seizure - one 
against whom the search was directed. State v. 
Doyle 


211 


211 


211 


313 


313 


313 


374 


374 


374 


481 


481 


481 


. 481 


518 


518 


642 


642 


654 


654 


CONTEMPT 


While an employer should do nothing to interfere 
with or discourage prosecution of a workmen’s 
compensation claim, and should not hold reemploy- 
ment as a Club over his head, such conduct is not a 
contempt punishable in the Division. DiMarcello 
v. American 


~ 


1962 Annual Index 
COUNSEL FEES 


The Workmen's Compensation Division has no power-~ 


to hold in contempt one who outside of Division 
hearings interferes with its proper administration 
of the Act. DiMarcello v. American 
Review of summary contempt conviction is in the 
nature of a trial de novo on the evidence already 
taken at least where the accused had a full oppor- 
tunity to be heard and a stenographic transcript is 
available. State v. Dias 
Claimed detention of counsel! in his law office because 
of legal matters requiring attention is a wholly 
inadequate excuse for counsel's tardiness in appear- 
ing in court for a hearing peremptorily scheduled. 
State v. Dias 
Tardy appearance of counsel for a hearing set down 
peremptorily by the court with counsel’s know- 
ledge, may constitute contempt in the absence of 
an adequate excuse for the tardiness. State v. Dias 


CONTRACTS 


One retained by a second party in order to discharge 
an obligation by the second party to a third party, 
is only liable to the third party to the extent of the 
obligation assumed by him to the second party. 
Huber v. Serpico et al 

The contractual obligation to “cause the property 
lines of the lands to be indicated to the buyer” did 
not require staking of the lines and was satisfied 
by delivery of a correct survey with the offer to 
have the surveyor available to assist the buyer. 
Huber v. Serpico et al 

Ratification on a secular day of an agreement reached 
on a Sunday removes any taint of the Sunday laws. 
Mercner v. Fay ........ 

Held, provision in contract calling for “preliminary 
subdivision approval” meant “tentative approval” 
as provided for in N.J.S.A. 40:55-1.18. Purich v. 
Weininger 

If the terms of a contract are ambiguous, the prac- 
tical interpretation of the parties, manifested by 
their conduct, is entitled to great weight in deter- 
mining meaning. Purich v. Weininger 

Customs of the trade may be used to spell out a con- 
tract between a Union and employers using the 
Union’s hiring hall to hire Union members. Car- 
penters v. Riggs-Distler, et als .................. 

Where, after breach of a contract calling for con- 
tinued performance by the promisor, supervening 
impossibility of performance occurs through des- 
truction of the subject matter without his fault, the 
damages recoverable by the promisee are limited 
to those sustained before the impossibility occurred. 
Model Vending v. Stanisel 

Destruction of premises by fire without fault of the 
owner constitutes an impossibility of performance 
discharging the owner's contractual duty to permit 
ancther to sell products in the premises. Model 
Vending v. Stanisel .. 

Parties to a contract are presumed to have entered 
into it in compliance with law, and the terminology 
used should be interpreted accordingly. American 
v. Bifulco 

Where agreement accords to each of several parties 
right of first refusal to meet any offer which may 
be submitted by outsider but makes no provision 
for eventuality that more than one of the parties 
will seek to exercise the right, and that eventuality 
occurs, the agreement is too indefinite and uncer- 
tain to be enforced and neither competitive bidding 
by the parties nor equal distribution between the 
parties is called for. Spiotta v. Milkon 

Effect of agreement giving party “right of first refusal 
to meet” any outside offer made for stock not de- 
cided. Spiotta v. Milkon .. 


CONTRIBUTION 


An unemancipated abandoned infant may sue grand- 
parents for injuries resulting from their negligence, 
though she lives with and is being supported by the 
grandparents, and consequently a joint tortfeasor 
may seek contribution from the grandparent in- 
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CORPORATIONS 


Effect of Corporate Reorganization on Nonassignable 


served to the stockholders and the stockholders 
have ratified a contract of employment of an officer 
for a fixed term beyond that fixed in the by-laws, 
such action is tantamount to an amendment of those 
by-laws fixing a shorter term or providing for re- 
moval at the pleasure of the Board of Directors. 
Magnus v. Magnus Organ et als 
Where employee of corporation has enforceable con- 
tract of employment calling for arbitration of dis- 
putes thereunder, corporation may be enjoined 
from removing him without submission of the mat- 
ter to arbitration. Magnus v. Magnus Organ et als.. 
Approval of a merger plan, including the issuance of 
stock thereunder, is required by 25 of all the stock 
of each corporation, and not by 25 of each class of 
stock having voting power. Moss et als v. Metal .. 
The requirements and procedure for merger or con- 
solidation of corporations are those prescribed by 
RS. 14:12-1 et seq.; those set forth in R.S. 14:11-1 
et seq. relative to increase in capital are not applic- 
able though the new merged corporation is to have 
an authorized capital greater than that of each of 
the merging corporations. Moss et als v. Metal .... 
The registered owner of stock in a merging corpora- 
tion may dissent from the merger and seek ap- 
praisal of the stock pursuant to N.J.S.A. 14:12-7 
though he is not the beneficial owner of the stock. 
Bache & Co. v. General Instrument 
A stockbroker holding stock in its “street name” for 
various beneficial owners, is not precluded by rea- 
son of having voted some of the stock in favor of 
merger as instructed by the owners thereof, from 
seeking appraisal for the number of shares it 
voted against merger as instructed by the owners 
of those latter shares. Bache & Co. v. General In- 
strument 
Some Observations of the Work and Administration 
of the Securities and Exchange Commission, by 
Wiehe Seti Ote, Fe, c.g ooo n ewer ee 0a 40 ss ecicers 
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Application for allowances for counsel fees, search 
fees and the like in a tax foreclosure should be 
made to the standing master in regular course, in 
the application to fix the amount necessary to re- 
deem, and not to a Chancery Division Judge nor by 
negotiation with defendant. Government v. Nasso. . 

Under R.R. 4:55-7(f) counsel fees may not be allowed 
a non-municipal plaintiff in a tax foreclosure and 
under R.R. 4:55-9 search fees may not be allowed 
unless 30 days notice of intention to foreclose has 
been given the defendant. Government v. Nasso ... 

Absent special cause, the maximum allowance for 
counsel fees to a non-municipal plaintiff in a tax 
foreclosure is $50. Government v. Nasso 

A lawyer’s shortened chargeable time and the aver- 
age overhead of a lawyer should be considered in 
fixing allowance of counsel fees. Salvatore v. Sal- 
vatore 

A plaintiff in an interpleader action may be awarded 
reasonable counsel fees and costs to be paid from 
the fund deposited though the U‘S. is a party to the 
action and claims priority to the entire fund. Wash- 
inigton WwW. US ibs ck ccc ccvecvnscarnecageuwseaa 

The 20° limitation on “allowances” to assignees for 
the benefit of creditors under N.J.S. 2A:19-43 in- 
cludes all expenses incurred by the assignee, 
whether paid out of his pocket, out of estate funds, 
or which he seeks authorization to pay, but does 
not include compensation for services of appraisers 
or auctioneers. In Re: Shay 

A counsel fee is properly allowable to counsel for a 
creditor who files exceptions to applications for 
allowances for assignee’s commissions and for coun- 
sel fees for assignee’s attorneys resulting in a sav- 
ing to the estate, without prior notice by the cred- 
itor’s counsel of his intention to apply therefor. In 
Re: Shay 

Attorneys engaged by assignee for benefit of creditors 
without prior order of the court as required by 
R.R. 4:69 and 4:68-4 are not entitled to allowance 
of counsel fee, particularly where the assignee 
could have performed all the services rendered by 
his attorneys. In Re: Shay 

Counsel fees may properly be awarded on a wife’s 
crossclaim to enforce a separation agreement as 
such action is a matrimonial action under R.R. 
4:93-2(a) and 4:55-7(a). Equitable v. Huster 

Denial of counsel fees to attorneys for plaintiff-trust- 
beneficiaries in action for acceleration of trust 
where acceleration was denied as contrary to sett- 
lor’s intent, held proper exercise of discretion. 
Busch et al v. Riker 

Denial of counsel fees to attorneys for plaintiff in 
litigation involving trust fund is proper where 
action seeks to defeat trust for plaintiff’s own inter- 
est and is not to protect or increase the fund, or 
adjust rights in it or clarify an ambiguity created 
by settlor. Busch et al v. Riker 


COUNTERCLAIMS 


The provision of R.R. 4:13-1 barring a claim for a 
liquidated debt which was not set off by counter- 
claim in a prior action by the opposing party, ap- 
plies only where a money judgment was sought in 
the prior action, and hence does not apply where 
the prior action was solely for divorce and custody. 
Equitable v. Huster 


CREDITORS RIGHTS 


The holder of a note secured by a mortgage may val- 
idly recover judgment on the note, issue execution 
thereon, levy thereunder on and sell the mortgaged 
property, without first foreclosing the mortgage. 
Silver v. Williams et al 

While a holder of a bond and mortgage cannot, by 
virtue of statute, proceed on the bond prior to fore- 
closure of his mortgage or of another mortgage 
cutting off his mortgage, this restriction does not 
apply to the holder of a note secured by mortgage. 
Silver v. Williams, et al 

A junior judgment holder who validly executes on 
his judgment and levies on the debtor’s lands be- 
fore execution and levy by a prior judgment holder, 
obtains priority over the prior judgment holder in 
the property. Silver v. Williams, et al 


CRIMINAL LAW 


Where defendant in murder trial, on advice of com- 
petent counsel does not take stand and does not 
offer background testimony, and is convicted with- 
out recommendation of life imprisonment, he is not 
thereafter entitled to new trial on ground introduc- 
tion of such testimony might have avoided the su- 
preme penalty. State v. Johnson 

Applications for relief from judgment of conviction 
under R.R. 4:62-2(e) and (f) are addressed to the 
discretion of the trial court. State v. Johnson 

Decisions by trial counsel as to the conduct of the 
trial, such as whether to have the defendant take 
the stand, even if they result in adverse effects, are 
simple facts of trial, not justiciable issues. State v. 
Johnson 

While ordinarily a motion to exclude the State’s wit- 
nesses from the courtroom prior to their actual 
testifying should be granted, the disposition of such 
motion is for the sound discretion of the court. 
State v. Di Modica 

Denial of a motion to exclude the State’s identifying 
witnesses from the courtroom is not an abuse of 
discretion where the motion was made only after 
the first witness had completed his direct testimony 
and nothing was brought out on cross-examination 
which served to “educate” the subsequent wit- 
nesses. State v. Di Modica 

A defendant does not have an absolute right to a 
transcript of the testimony of the State’s witnesses 
before the Grand Jury, but must make a timely ap- 
plication and show good cause therefor. State v. 
Di Modica 

An application to inspect a State’s witnesses Grand 
Jury testimony when in the process of cross-exam- 
ining and merely for the purposes of exploring the 
possibility of inconsistencies in the testimony, is 
neither timely nor supported by the necessary “par- 
ticularized need’’. State v. Di Modica 

Report of N. J. Supreme Court’s Committee on Crim- 
inal Procedure 

The decision in Mapp v. Ohio declaring invalidly 
seized evidence inadmissible in State court trials is 
applicable to any future use of such evidence 
though the illegal search and seizure was made be- 
fore that decision. State v. Watson me 
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Criminal Law, Cont’d 
Whether an officer had probable cause or reasonable 
grounds for believing a crime was being committed 
sufficient to sustain a search and seizure without 
warrant must be determined without consideration 
of the fruits of the search or subsequent facts; the 
determination is based on the seizing officers know- 
ledge immediately prior to the search. State v. 
Watson 
Held, on facts, details of anonymous note verified by 
officer’s observation before making search without 
warrant were insufficient to form reasonable 
‘ground for believing crime was being committed 
and hence search was invalid and evidence seized 
inadmissible. State v. Watson 
While a search and seizure made pursuant to a valid 
arrest is valid though made without a search war- 
rant, it does not follow that such search made after 
an invalid arrest is necessarily invalid. State v. 
Scharfstein 
A search without warrant made after an illegal arrest 
is nevertheless valid if there existed probable cause 
for believing a crime was being committed and the 
circumstances did not permit of the procuring of a 
prior search warrant. State v. Scharfstein 
The term “probable cause” for believing a crime was 
being committed justifying a search without war- 
rant is equivalent to “reasonable grounds”. State 
WUARRNEURIIID 6s Sg eis Saye b ose WS As dein we el 
A search without warrant based on an anonymous 
tip that a crime is being committed is reasonable 
and based on probable cause where the informant’s 
details checked out by the officer form a reasonable 
ground for belief in his veracity. State v. Scharf- 
stein: 
When the admission of a confession is challenged on 
the ground it was involuntary, the proper pro- 
cedure is for the judge to conduct a preliminary 
hearing on the issue out of the jury’s presence, and 
if he finds the State fails to prove it was voluntary, 
he should exclude it, or if he admits it and it 
should later appear it was involuntary he should 
strike it and if there is evidence on which reason- 
able men could disagree as to voluntariness and he 
finds it not to be involuntary the examination of 
witnesses on the subject should be reconducted in 
the presence of the jury and the issue submitted to 
the jury with appropriate instructions, but with- 
out any indication of the court’s finding of volun- 
tariness. State v. Tassiello et al 
All evidence on the issue of voluntariness of a con- 
fession should be offered on the preliminary hear- 
ing out of the jury’s presence. State v. Tassiello 
et al 
While the mere fact that a confession of one of two or 
more defendants was the product of police brutality 
does not in and of itself create an inference that a 
confession of a co-defendant was likewise induced 
by violence, such fact does support and require a 
like finding as to the other where the evidence in- 
dicates the same circumstances existed as to both. 
State v. Tassiello et al 
Fact that full testimony of one defendant as to police 
brutality is not believed does not justify admission 
of his confession as voluntary where the brutality 
is otherwise established. State v. Tassiello et al ... 
Confessions secured by police brutality are not ad- 
missible. State v. Tassiello et al 
Entering with intent to steal as well as breaking and 
entering with such intent is an offense punishable 
under a charge of breaking and entering with in- 
tent to steal, the intent being the gist of the crime. 
State v. Tassiello et al 
In a circumstantial evidence case, particularly where 
intent is an element, the question is whether the 
evidence in its entirety with all legitimate infer- 
ences therefrom, is such that a jury could properly 
find beyond a reasonable doubt that defendants 
were guilty of the crimes charged. State v. Tass- 
iello et al 
The burden is on the State to prove the voluntari- 
ness of a confession by a preponderance of evidence 
before it can be admitted. State v. Tassiello et al .. 
Held, on facts, erroneous admission of confession of 
one codefendant was prejudicial as to all defend- 
ants despite charge that it was to be considered 
only against the confessor, and requires new trial 
as to all. State v. Tassiello et al 
A mere oyenuge to a child under 16 to submit to 
indecent acts, if accepted, is sufficient inducement 
to constitute the crime of inducing such a minor to 
submit to acts tending to debauch and impair 
morals defined in N.J.S. 2A:96-3. State v. Raymond 
The fact that the minor involved had previously had 
similar relations with others, does not negative in- 
ducement by defendant nor constitute a defense to 

a charge of inducing submission to an act tending 
to debauch or impair morals interdicted by N.J.S. 
2A:96-3, and hence is irrelevant and ordinarily not 
admissible to discredit his testimony. State v. 
ANNE se lors cc Seok SS shee Chea ave Kun Simin o Bisel 
Held, trial court properly exercised its discretion to 
exclude examination of infant complaining witness, 
on indictment under N.J.S. 2A:96-3, as to prior 
similar immoral acts by the infant with others. 
State v. Raymond 
Cross examination of witness as to matters not within 
the scope of his direct examination, for the pur- 
pose of attacking the credibility of another witness. 
may properly be excluded by the court within its 
discretion. State v. Raymond 
It is not error to submit to the jury charges of viola- 
tion of N.J.S. 2A:115-1 and N.J.S. 2A:96-3, though 
both are based on the same act and the latter 
therefore includes the former, but on conviction of 
both, sentence should be imposed only on the latter. 
State v. Raymond 
Generally, where concurrent sentences are imposed, 
a conviction and sentence on an included offense 
is not prejudicial. State v. Raymond ae 
A confession made to officers of one municipality one 
hour after alleged brutality and intimidation by 
officers of another municipality who had arrested 
the defendant, without any threats by the officers 
taking the confession and out of the presence of the 
arresting officers, is properly admitted in evidence 
with the question of voluntariness submitted to the 
jury under an appropriate charge. State v. Bennett 
Additional sentence of one year for being armed 
when committing robbery is proper and is to be 
served consecutively to the sentence imposed for 
robbery. State v. Bennett 


209 


210 


210 


210 


287 


287 


287 


287 


287 


287 


287 


315 


Whether evidence of prior identification by a witness 

* is admissible to bolster identification made by the 
witness at the trial not decided, but admission 
thereof does not constitute plain error. State v. 
Bennett 

An order granting defendant leave to withdraw his 
plea of non vult and stand trial, even after sen- 
tence, is an interlocutory order appeal from which 
may be taken by the State only upon leave. State 
v. Daniels ..... 


Habeas corpus does not lie aie the applicant does 
not seek, or would not in any event be entitled to, 
a discharge from custody. State v. Daniels 
Post conviction applications under which the appli- 
cant would at most be entitled only to a trial or a 
new trial and not to a discharge from custody and 
freedom from prosecution should be made by mo- 
tion in the original cause, not by habeas corpus. 
State v. Daniels ee Peake 
On application to withdraw a plea after sentence, 
same is to be allowed only ‘to correct manifest in- 
justice”, and strict burden is on applicant to estab- 
lish same by a fair preponderance of the proofs— 
mere doubt is insufficient, a solid basis is required. 
State v. Daniels . 
Held, while prosecutor's statement in sini niet 
from fact that defendant was an admitted rapist 
and a convicted crimina! his motive and intent in 
the present case could be gleaned, was improper, 
it did not constitute plain error in view of defend- 
ant’s admission of former offenses, overwhelming 
proof of defendant's guilt of the offense charged, 
court’s full charge on proof of prior convictions, 
and other circumstances of the case. State v. 
RORSIAUIO CD 5 Sree cre coca et are a tases ce aon sinensis mee aloe 
The application of the plain error rule depends on 
the magnitude of the alleged error and the facts of 
the case involved. State v. DeMarco .. 
Remarks by a prosecutor in summation which may 
overstep the bounds of propriety, do not constitute 
plain error justifying reversal unless they “created 
a real danger of prejudice to the accused” or “‘pos- 
sessed a clear capacity to bring about an unjust 
result” 
Normally a defendant is bound by his own counsel's 
trial tactics and strategy, but where the impact of 
his counsel's prejudicial comments was so enor- 
mous that the jury could no longer be impartial, a 
new trial must be afforded. State v. Reddick ...... 
The taking of money in the custody or control of an- 
other is deemed to be a taking from his person even 
though it was not physically on his person at the 
time. State v. Reddick 
The declaration of a mistrial because the jury cannot 
agree on a verdict is in the sound discretion of the 
trial judge. State v. Reddick 
Report of Supreme Court Committee On Post-Con- 
viction Rights of Indigents 
The practice of permitting private counsel represent- 
- ing cross-complainants to prosecute appeals from 
municipal court convictions in a consolidated trial 
is disapproved, but such procedure will not entitle 
an appellant to reversal of the resulting adjudica- 
tion where she consented to that procedure and no 
prejudice is shown. State v. Vaughner 
On an appeal to the County Court from a municipal 
court conviction of being a disorderly person, the 
county prosecutor or his assistant should be the 
prosecuting attorney and the practice of allowing 
private counsel representing the complaining wit- 
ness to prosecute the same is improper. State v. 
Vaughner ; aie 


CURTESY 
Curtesy, Dower or the Election to Take Against a 
Will, by Maurice A. Silver 


DAMAGES 

While ordinarily the measure of damages for a tres- 
pass to realty is the difference in value thereof 
before and after the trespass, where a trespasser 
destroys shade or ornamental trees or shrubbery 
having peculiar value to the owner the damages are 
not so limited and the owner is entitled to full 
compensation within the limitations of reasonable- 
ness, such as the fair cost of restoring the land toa 
reasonable approximation of its former condition. 
Huber v. Serpico et al .. 

A charge that a plaintiff is not to be compensated for 
a condition if that condition was “possibly” the 
result of or connected with a prior condition of his 
health is erroneous. Dalton v. Gesser and Carpenter 

Where defendant's negligence aggravates or operates 
upon or with a preexisting condition to cause in- 
jury or harm, defendant is liable for the injury or 
harm so produced. Dalton v. Gesser and Carpenter 

Where there is evidence of a permanent pain or dis- 
comfort the Life Expectancy Tables are admissible, 
with cautionary instructions, on the question of 
probable duration of the disability. Dalton v. Ges- 
ser and Carpenter .... 

Where, after breach of a contract calling for contin- 
ued performance by the promisor, supervening im- 
possibility of performance occurs through destruc- 
tion of the subject matter without his fault, the 
damages recoverable by the promissee are limited 
to those sustained before the impossibility occur- 
red. Model Vending v. Stanisel 

Jury may consider contributions made by decedent 
to mother and sister and length of time they would 
reasonably be expected to have continued under 
the circumstances present, though there was no 
legal obligation to continue same. Shutka v. Penn 
R. R. 


Damages to real property are the diminution in 
value of the property caused by defendant's negli- 
gence, and the reasonable cost of repairs necessary 
to restore the property may be considered in de- 
termining such loss. Clay v. Jersey City 

Expenditures made in a reasonable effort to avert 
damage to the property from defendant's neglect 
are recoverable as an element of damages. Clay v. 
gersey City 2 ccc coc 

Loss of profits, where based on sound fact and not 
mere opinion, are an element of damages if capable 
of being estimated with a reasonable degree of 
certainty. Clay v. Jersey City 

Loss of profits and fixed operating costs are allowable 
as damages for a period of business interruption 
caused by defendant's \ ores: Clay v. Jersey 
City ee : 


in the case involved. State v. DeMarco ... : 
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The rule that one injured by a tort must mitigate his 
damages, precludes allowance of payroll as an ele- 
ment of damages during a forced business interrup- 
tion of one month which will result from defend- 
ant’s negligence. Clay v. Jersey City 

A verdict will be set aside on the mere ground of ex- 
cessiveness where it is so disproportionate as to 
demonstrate mistake, particularly where, as here, 
evidence of other injuries, though properly ad- 
mitted, had strong tendency to prejudicially affect 
jury’s judgment. Doud v. Housing Authority 


DEATH 
Any presumption of death after seven years absence 
of a spouse which may arise at the time of the other 
spouse's remarriage, is destroyed by the fact of the 


missing spouse’s continued existence. Wells v. Wells | 


DEATH ACTIONS ‘ 
Failure of complaint to allege action was instituted 
within two years of death may be corrected by 
amendment where the period has not yet expired. 
Engel v. Gosper, et als . gst put WARS ges REG ee 


DEBTOR AND CREDITOR 

Where a debtor assigns accounts receivable to a cred- 
itor as security, the creditor is obliged to use rea- 
sonable diligence to effect collection thereof and is 
liable to the debtor for any diminution in value of 
the security resulting from failure to do so. United 
Vv. Champs @t:al . 6c c cc ctw nse. nica es 

DECLARATORY JUDGMENTS 

Clause in liability policy barring action against in- 
surer before judgment establishing insured’s liabil- 
ity does not bar action for declaratory judgment as 
to coverage prior to judgment in negligence action 
against insured. Le Felt v. Nasarow, et als 

To maintain a declaratory judgment action plaintiff 
must have an interest in the subject matter and 
there must be a justiciable controversy between 
adverse parties. Bd of Freeholders v. County Park 
Ec 12 gg ae Pea We ae Pca ged Ce nei AGT ne Pe et 

A board of freeholders may maintain an action 
against a county agency for a declaratory judgment 
where there is a dispute as to which has the statu- 
tory right to a fund. Bd. of Freeholders v. County 
Park Comm. oe 


DISCOVERY 
Where attorney-client privilege is asserted as barring 
discovery on depositions, and existence of the re- 
lationship is in issue, the issue cannot be deter- 
mined on conflicting affidavits or arguments of 
counsel but must be given a full hearing. Metal- 
salts v. Weiss v. Elliott 
The ruling that undue hardship under R.R. 4:16-2 
does not exist where the party has taken the depos- 
itions of the witnesses whose statements he seeks, 
does not apply where a long period of time has 
elapsed since the incident and the depositions 
appear inadequate. Nordside v. Penn. R.R. 
Undue hardship exists under R.R. 4:16-2 justifying 
discovery whenever the party seeking discovery 
cannot with due diligence obtain the evidence from 
other sources and it is necessary to his case. Nord- 
side v. Penn. R.R. 
Statements or reports of objective facts obtained by 
a party during the course of an investigation con- 
ducted as a regular practice or as a normal part of 
its business are not statements obtained “in antici- 
pation of litigation’’ within R.R. 4:16-2 though they 
be obtained by or under the party’s claim or legal 
department with general knowledge that a suit 
may follow the incident investigated. Nordside v. 
Penn. R.R. . 
A plaintiff injured by a train is entitled to discovery 
of statements taken by the defendant from its train 
crew and others having knowledge of the facts 
during the course of an investigation conducted as 
a regular practice by defendant following acci- 
dents. Nordside v. Penn. R.R. ................... 
A plaintiff in an action seeking punitive as well as 
compensatory damages is entitled to discovery be- 
fore trial as to the net worth and annual income of 
the defendant only after establishing a prima facie 
right to punitive damages and even then is not en- 
titled to a detailed disclosure of defendant's assets 
and liabilities. Gierman v. Toman 
The court has power to protect a party from inter- 
rogatories which go beyond the needs of the party 
submitting them and constitute annoyance or har- 
rassment. Gierman v. Toman 
Inspection of documents will not be ordered absent 


a showing of good cause for same. Kaplan v. Jones 5 


An application for discovery devoid of any explana- 
tory affidavit is beyond the scope of discovery. 
Kaplan v. Jones .. 

An informal transcript of a municipal court hearing 
obtained by one party at his own expense in antici- 
pation of or for use in a subsequent negligence ac- 
tion comes within the “work product” exception of 
R.R. 4:16-2. Kaplan v. Jones 

The fact that one’s testimony at a traffic court trial 
may not square with what he wishes to say in a 
subsequent negligence case is not such hardship as 
will overcome the work product privilege attach- 
ing to the adversary’s record of that testimony. 
Kaplan v. Jones ....... Ses 


DISMISSAL 
Under R.R. 4:42-1(b) a plaintiff may not dismiss his 
action without leave of court and such leave will 
not be granted where the dismissal would result in 
an injustice to the defendant. Moss et als v. Metal. . 


DISTRICT COURTS 
Report of N. J. Supreme Court’s Committee on Dis- 
trict Court Practice and Procedure .. 


DIVORCE 
The proof required to establish a wife's adultery by 
circumstantial evidence is not proof beyond a rea- 
sonable doubt, but such as leads the guarded dis- 
cretion of a reasonable and just man to that con- 
clusion. Luthner v. Luthner .. 
Where the evidence is equally consistent with the 
probability of innocence *f adultery as with guilt, 
a divorce on such ground must be denied. Luthner 
v. Luthner 
There is a presumption that marital intercourse is 
practiced between competent spouses living in the 
same house. Luthner v. Luinner 
The court will not take jidicial notice that menstrua- 
tion shows non-pregnancy. Luthner v. Luthner ... 
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Divorce, Cont'd 
Where a plaintiff innocently remarries after seven 
years absence of his spouse, in the belief she is 
dead, his continuance of marital relations with the 
second spouse after learning his first spouse is alive 
constitutes adultery barring a divorce from the 
first spouse. Wells v. Wells 
Continued cohabitation by the plaintiff with another 
spouse after learning of illegality of the relation- 
ship constitutes adultery which constitutes the de- 
fense of recrimination to an action by him. Wells 
v. Wells : hachery ie 
Where plaintiff on 7 own case shows existence of 
the defense of recrimination, the court must deny 
him a divorce though no defense is raised. Wells 
NEES EG Sk ah a aod: Srigccd Sav Scat Ss RR A aa er eer 
4n Alabama divorce procured by a hus nnd w wise was 
in Alabama less than a with the use of an 
Answer and Waiver signed by the wife, is not en- 
titled to full faith and credit and is invalid where 
the wife did not personally appear in Alabama, 
was not represented there by counsel of her inde- 
pendent choice, and in effect had no opportunity to 
fully litigate the issues there. Guerieri v. Guerieri 
The principles of the Sherrer and Coe cases requiring 
full faith and credit to a divorce decree of another 
state and to the jurisdictional findings of the courts 
of that state apply on where both parties have 
participated therein eith personally or by inde- 
yendent counsel of their own choice with an oppor- 
unite to litigate the question of jurisdiction or the 
merits or both. Guerieri v. Guerieri 
Alabama decree may be collaterally attacked in 
ther state where neither party was a resident 
Alabama at the time the bill for divorce was 
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filed there. Guerieri v. Guerieri 


4, wife suing for divorce may not be allow eis support, 


suit moneys or counsel fees pendente lite on her 

neorroborated complaint and affidavits. Shindel 
ATES SIMEIROMEIE RR See fe ok cafe LON sore SA eae OEE Te 
‘orroborating affidavits are not necessary on an ap- 


> relief in a separate main- 
necessary where the wife 
Shindel 


plication for pendente | 
tenance action but are 
sues for divorce. Shindel \ 
To entitle a complaining wife to pendente lite relief 
an action for divorce or separate maintenance 
he must on her application therefor at least show 
he has such a case as, if proved on final hearing, 
en title her to the relief she seeks. Shindel v. 










Dower or the Election to Take Against a 


. by Maurice A. Silver 
RUNKEN DRIVIN 
It is improper 


in forming an opi nion as to a defend- 





ant’s intoxication to take into consideration his 
refusal to submit to a >dical examination, and 
opinions based even rt thereon should be 
stricken or excluded when objected to. State 


immerman 


UE PROCESS 
A charge of failure to s a stop street in violation 
f R.S. 39:4-144 does not encompass failure to yield 


top at 








to cncoming traffic ter stopping, in violation of 
said statute. Parsekian v. Cresse ae : 
In a proceeding by the Director of Motor Vehicles to 


N J.S.A. 39:5-30, the licensee 
n other than 
2d revocation 


revoke a license under 
annot be found guilty of a viola 
charged in the notice of propo: 
ekian v. Cresse 

h Mucor N.J.S.A. 39:5 and the rules of due pro- 
ss, the Director must specify in his notice of pro- 
ed revocation of license particular violation 
h which the licensee is arged so that he will 
yw precisely why his license is sought to be re- 
ced. Parsekian v 
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Pru acts of coercion re- 
duress can be deemed trans- 
s. Smith et al v. Whitman 
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EASEMENTS 
Airport must pay for air 
property. United States v 
ELECTION OF REMEDIES 
Che doctrine of electi 
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»medies as a bar does not 
pply where the rem send sought to be en- 
Peed was not available under our decisional law 
at the time of the asserted on ion, though it was 
ater made available by overruling decision. Equit- 
Huster 





ahile > 
adie Vv. 





i, while prosecutor's statement in summation that 
from fact that defendant was an admitted rapist 
and a convicted cr nal his motive ng int ent in 

he present case c suld be gleaned, was improper, 
: did not constitute plain error in view of defend- 
ant’s admission of former offenses, overwhelming 
proof of defendant's guilt of the offense charged, 
court’s full charge on proof of prior convictions. 
and other circumstances of the case. State v. 
DeMarco 
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overstep the bounds pri . do not constitute 
Dlain error justifying reversal unless they “created 
a real danger of prejudice to the accused” or 


“possessed a clear capacity to bring about an un- 


just result’ in the case involved. State v 


ESTATES 

Jne entitled to receive the personal assets of a de- 
cedent without letters of administration in accord- 
ance with N.J.S. 3A:6-6 has the right to proceed 
with the decedent’s workmen's compensation claim 
at least where the estate and claim are under 
$1.500. Cureton v. Joma 

The determinative date for determining whether a 
nonresident decedent had “choses in action or other 
personal property within this state” so as to per- 
mit administration under N.J.S. 3A:6-10 is the date 
of death of the decedent. In Re: Gardinier 
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The situs of an insurance policy for the purposes of 
N.J.S. 3A:6-10 is the domicile of the owner at the 
date of his death and not his domicile at the time 
liability thereunder may have arisen. In Re: Gar- 
CR a ans segs a said A ores & & Berar ta ea eae 

The provision of N "ey S. 3A:6-10 permitting adminis- 
tration of the estate of a nonresident dect®deat 
where there is ‘evidence of choses in action in the 
hands of a resident of this state” refers only to 
choses in action belonging to the decedent and 
does not encompass claims against the decedent. 
In Re: Gardinier Be ela RN 

One having a personal injury claim against a dece- 
dent is a proper party to seek administration of the 
estate under N.J.S. 3A:6-10. In Re: Gardinier ...... 

A personal representative appointed under N.J.S.A. 
3A:6-6 has standing to prosecute a workmen's com- 
pensation action for her decedent and to receive 
any award properly made therein though it exceed 
the amount listed in her affidavit in lieu of admin- 
istration and the $1500 limit. Cureton v. Joma 

The personal representative of a deceased employee 
who left no dependents is entitled to a workmen's 
compensation award for permanent disability bene- 
fits which accrued but were unpaid at the time of 
the employee's death from non-work-connected 
causes, and also funeral expenses not exceeding 
$400 from any such payments not yet accrued at his 
death. Cureton v. Joma 

A remainderman vested subject to being divested in 
favor of his children who survive him cannot join 
vith the life tenant to defeat the interests of his 
children. In Re: Coe 





ESTOPPEL 


Where one accepts title with knowledge of existing 
restrictions against building and notice that dom- 
inant estate intends to enforce same, he cannot 
assert estoppel against dominant estate based on 
building approval given before he had any interest 
in the property. Packanack v. Doig ............... 

If no prejudice is involved, a party may always 
change a mistaken or discretionary practice. Port 
of N. Y. Authority v. Hackensack Water 

Generally, a person can claim an estoppel by judg- 
ment only if he would have been bound by it had 
it gone the other way, but an exception exists 
where defendant's responsibility is necessarily de- 
pendent on the culpability of another who was the 
immediate actor, in which case a judgment in favor 
of the immediate actor in an aes by the same 
plaintiff for the same act, can be an estoppel for 
the defendant though he would not have been 
bound by it had it been the other way. McAndrew 
v. Mularchuk & Keansburg ; 

Where there is only one act involv “ed and one injury, 
a verdict against the prime actor fixing compensa- 
tory damages may be binding as to the issue of 
damages in a subsequent action for the same in- 
juries against another whose liability ultimately 
depends on the conduct of the prime actor. Mc- 
Andrew v. Malarchuk & Keansburg ............ 

Where a defendant elects to claim an estoppel as to 
damages by a prior verdict, he must accept the ver- 
dict in its entirety with its implicit findings on 












fault and contributory fault. McAndrew v. Mul- 
archuk & Keansburg 
ETHICS 
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EVIDENCE 


t is improper in forming an opinion as to a defend- 
ant’s intoxication to take into consideration his 
refusal to submit to a medical examination, and 
opinions based even in part thereon should be 
stricken or excluded when objected to. State v. 
Immerman oo Poaste ane pies 

While N.J.S. 2A:84A-19 provides that no person has 

the privilege to submit to examination 

for the purpose of discovering his physical or 
mental condition, no provision is made for an ad- 
verse inference from a refusal to so submit and 

» may be drawn therefrom. State v. Immerman 

Objections to testimony are available as a ground of 
appeal only if they pointed out the objection on 
which the appeal is based. Huber v. Serpico et al 

A ledger entry of a ance carried forward from a 

previous year’s records, without proof of that prev- 

ious years records, on objection, not admissible 
under the Uniform Business Records As Evidence 

Act, though other entries on the ledger are prop- 

erly established and competent. Adams v. State Fair 

o be admissible as evidence under the Uniform Bus- 

iness Records as Evidence Act, the entries on the 

record must have been made at or near the time 
of the act or event it is sought to establish. Adams 

Wh Ra Ne a ooo 5 sco a. « nc iene a eds 

Where business record is competent evidence in part 
and incompetent in other parts, the competent part 
is admissible Adam is v. State Fair 

Generally, the hearsa rule merely forbids the use of 
an extra- judicial utterance as evidence of the facts 
uttered, but if the utterance is offered without ref- 
erence to the truth thereof, the hearsay rule has 
no application. Kra k et als v. Nationwide ..... 

The hearsay rule sh not apply to evidence of 
fruitless inquiry which merely goes toward demon- 
strating the diligence of the inquirer. Kraynick et 
als v. Nationwide : 

Statements of parties interviewed ‘by investigator and 
correspondence between the investigator, the attor- 
ney and the insurer are admissible, with cautionary 
instructions, to sh adequacy of search for 
the insured. Kraynick et als v. Nationwide 

Where there is evidence of a permanent pain or dis- 
comfort the Life Expectancy Tables are admissible, 
with cautionary instructions, on the question of 
probable duration of the disability. Dalton v. Ges- 
ser and Carpenter 

The trial judge has dis cretionary power to exclude 
any evidence he deems too remote. Marion et als 
1) Ee = 5: Stim se tae ioe eS aera ee 

Accusatory statements by the complaining witness 
against some defendants made to another defendant 
out of the presence of the former are inadmissible 
against the former as hearsay and should be de- 
leted from a written statement given by the latter 
and admitted in evidence against him. State v. 
Bruce et al .. > 
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A testator’s declarations of testamentary intention 
are not admissible to establish his intention unless 
there is a latent ambiguity in the will or to indi- 
cate a latent ambiguity, but are admissible for the 
limited purpose of showing the circumstances ex- 
isting at the time the will was executed. Darpino 
v. D’Arpino 

The court will not take judicial notice that menstrua- 
ation shows non-pregnancy. Luthner v. Luthner 

The law governing admissibility of evidence is that 
Which exists during the pendency of the action. 
State v. Watson 

When the admission of a confession is challenged on 
the ground it was involuntary, the proper proced- 
ure is for the judge ‘to conduct a preliminary hear- 
ing on the issue out of the jury’s presence, and if 
he finds the State fails to prove it was voluntary, 
he should exclude it, or if he admits it and it 
should later appear it was involuntary he should 
strike it and if there is evidence on which reason- 
able men could disagree as to voluntariness and he 
finds it not to be involuntary the examination of 
witnesses on the subject should be reconducted in 
the presence of the jury and the issue submitted to 
the jury with appropriate instructions, but without 
any indication of the court's finding of voluntari- 
ness. State v. Tassiello et al... 222 nescence cencesas 

All evidence on the issue of voluntariness of a con- 
fession should be offered on the preliminary hear- 
ing out of the jury’s presence. State v. Tassiello 
et al 

The burden is on the State to prove the voluntariness 
of a confession by a preponderance of evidence be- 
fore it can be admitted. State v. Tassiello et al 

While the mere fact that a confession of one of two 
or more defendants was the product of police bru- 
tality does not in and of itself create an inference 
that a confession of a co-defendant was likewise 
induced by violence, such fact does support and 
require a like finding as to the @ther where the evi- 
dence indicates the same circumstances existed as 
to both. State v. Tassiello et al 

Fact that full testimony of one defendant as to police 
brutality is not believed does not justify admission 
of his confession as voluniary where the brutality 
is otherwise established. State v. Tassiello et al ... 

Confessions secured by police brutality are not ad- 
missible. State v. Tassiello et al ... 

Held, on facts, erroneous admission of confession of 
one codefendant was prejudicial as to all defend- 
ants despite charge that it was to be considered 
only against the confessor, and requires new trial 
as to all. State v. Tassiello et al 


The test of admissibility of expert testirmony is 
whether the witness has peculiar knowledge or ex- 
perience not common to the world which renders 
his opinion founded on such knowledge or exper- 
ience any aid to the jury in determining the ques- 
tions at issue. Shutka v. Penn R.R. 

Expert testimony is admissible to establish the nec- 
essity for extra precautions where an extra-haz- 
ardous condition exists at a railroad crossing, and 
what the applicable standards are. Shutka v. 
1) 11 il Bl | eran ee ramre been heypemberimarirer eee ctr M6 

Expert opinion is adbiuianiiiie as to whether a given 
installation accords with applicable standards or 
safe engineering practice. Shutka v. Penn R.R. 

It is in the trial court’s discretion to exclude relevant 
evidence when its probative value is offset by its 
remoteness. Shutka v. Penn R.R. 

Held, trial court properly exercised its discretion to 
exclude examination of infant complaining witness, 
on indictment under N.J.S. 2A:96-3, as to prior 
similar immoral acts by the infant with others. 
State vw. NAGmGinel 5: 5.6 ei5ennncntdaet sue 

Cross examination of witness as to matters not within 
the scope of his direct examination, for the purpose 
of attacking the credibility of another witness, may 
properly be excluded by the court within its dis- 
cretion. State v. Raymond 

The rule of Perry v. P.S., allowing oneal of wells 
men’s compensation received by the plaintiff in a 
personal injury case for the purpose of showing 
plaintiff's malingering or disinclination to return to 
work, is discarded and disavowed for future use. 
Clark v. Piccillo and Acme 

Whether evidence of prior identification as a witness 
is admissible to bolster identification made by the 
witness at the trial not decided, but admission 
thereof does not constitute plain error. State v. 
Bennett ; 

Preliminary Re ones on Advisability and Feasibility of 
Developing Uniform Federal Evidence Rules 

The admission of illegally seized evidence does not 
constitute error calling for reversal of a conviction 
unless it was such as to have effected manifest 
wrong or injury to the defendant. State v. Doyle 

While as a matter of common practice it is advisable 
that a hypothetical question be impersonal, the use 
of actual names when necessary or helpful to a 
clear statement of the assumed facts does not of 
itself destroy the hypothetical nature of the ques- 
tion. State v. Doyle 

The adversary may on cross-examination supply facts 
omitted from a hypothetical question and ask the 
expert if his opinion would be modified by them 
State v. Doyle : 

A hypothetical question need not include all the facts 
in evidence, but may be limited to those the ques- 
tioner may select to obtain the opinion on that 
basis. provided the question as framed contains a 
fair recitation of the relevant evidence. State v. 
Doyle 

In ordinary circumstances the admission of unconsti- 
tutionally seized evidence will void a conviction 
only when it is reasonably inferable that such evi- 
dence was potentially prejudicial to the defendant, 
and tended to deprive him of a fair and impartial 
tristh.. Stale: ©. PG sn. cc caciensccsxrnnnotiaewens 

Held, on facts, even if claimed illegally seized evi- 
dence was erroneously admitted, it was harmless 
error and does not justify reversal. State v. Doyle 

The claim of unlawful search or seizure can only be 
raised by the victim of the search or seizure - one 
against whom the search was directed. State v. 
Doyle 
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Page Six 1962 Annual Index A physician admitted to practice in the State of New INSOLVENCY 
= Jersey, is by virtue of such licensure entitled to When a creditor files his claim with the receiver he 
EXPERTS practice to the same extent as every other licensed impliedly consents to jurisdiction of the court in 


A trial judge has the discretionary right, in an appro- 
priate case, such as where there are shockingly 


including the customary 
Greisman v. Newcomb 


physician in this State, 
use of hospital facilities. 


which the receivership is pending to determine in 
a summary manner a setoff or counterclaim as- 


disparate estimates by the parties’ experts, to ap- Hosp. etc. et al bee c eects nce e seer eens sete ee eeee - 457 serted by the receiver to recover unlawful prefer- 
point an independent expert and take his testi- A by-law of a private hospital affected with a public ential payments made to the creditor. Perilstein 
mony, reasonably subject to an opportunity by all interest requiring applicants for admission to its v. Shield-Well . ; TOSI be i Be 
parties to be apprised upon request of the identity Medical Staff to be graduates of an A.M.A. ap- INSURANCE 
of the expert in advance of his testimony, and to proved Medical School is invalid insofar as it ap- ‘ ; 
cross-examine him as though he were a witness plies to a physician duly licensed as such by the A customer's automobile in the custody of an automo- 
produced by the opposing side. State v. Lanza .... 303 State Board of Medical Examiners, but who did not bile repairman who drives it to test repairs he has 
graduate from = — — —- as it : made is not being used in the automobile business 
FAIR TRADE contrary to public policy. Greisman v. Newcom within the meaning of a clause excluding cover- 

Where parties otherwise bound by permissive law to A by-law of a private hospital affected with a public --_«iness” Le Felt v. Nasarow, ef alan 
fair-trade restrictions imposed by one of them are ‘ re t re See poco tte in the Count Pea. A yes A . “ni a 3 ae * "to a a bi * 
in competition with each other as to any substan- sine et pa giy ar RITE a ciaitieusian te sasee : sates ¢ Bia 4 tn eb «oc automo we 
tial part of the business of both though not as to ssi 4 its he di . St ff ae nash bli (ee MSs wt € automobile business” relates to 
other parts, fair-trading is outlawed in entirety be- cow aaa oe sapnage “a = a ae sb ta 2 the use ea which the ype “ being put at the 
tween them as to any kind of business done by ig Pa sei iii — iva) sine =P. 457 ae Se a SS — 
either. Texas v. DiGaetano ....................... 31 A ecinnte Meeniie’ rendering Senerall service, eehene nui — hy “a _ —". ~— in t <i ——w 

The permissive price fixing accorded by the Miller seins Se" 8 = ose merely brought in for repairs or service. 
3 Para “ is the only hospital in the area, serves indigents Le Pelt v. NMasarow: etials. ...~. ; . ccc beck ceconuen 
Tydings and MacGuire Acts does not apply where for compensation from public funds, serves the Pol n d tof d 
the parties are in competition with each other on general ale on a paying basis, and solicits and pes oe st ie th pony nen ae 
any level so long as such competition is not de peociates naaiadmatia es seed the sublic is affected ei bees pn "t hen iat aa is a 
minimis. Texas v. DiGaetano .................... 31 with a elie iatevent: Geeleians : nce Hos st eh - ae ae gi acs te F it ON : 

Held, a gasoline producer and distributor who solicits sig is chasis - eer P. 457 pinseey A cy as em elsewhere. Le Felt v. Nas- 
and sells commercial or industrial users directly Bes ccs ba Rae Ga BSE ; ; cae RCCL or ee Oia Iey Lado roe a ane ames teal 
thereby substantially competing with a retail ser- Private hospitals affected witn a public interest gino Clause in — policy barring acti on against in- 
vice station, cannot impose minimum retail resale oa it s tein smethes be hei ee ning surer be sett the, gment establishing insured’s lia- 
prices on the service station. Texas v. DiGaetano .. 31 ee eed —— bility does not bar action for declaratory judgment 

excluding or expelling physicians from their med- as to coverage prior to judgment in negligence ac- 
FEES ical staffs. Greisman v. Newcomb Hosp. etc. 457 3 a against — Le ng pe igeii et pine 
/here insurer seeks to avoid liability un a liabil- 

A.B.A. Ethics Committee Opinion Re: Minimum Fees 4 HUSBAND AND WIFE ity policy on ground of atl by poviaarale my sl 

Sussex County Bar Association Minimum Fee There is a presumption that marital intercourse is cooperation clause in the policy, it must establish a 
Schedule US OE RI pee Nias ee Oh Mitr ea SA ack fee Airs ae 533 practiced between competent spouses living in the breach by the insured which resulted in substan- 

— Fee Schedule of the Monmouth Bar Asso- se same house. Luthner v. Luthner . 183 tial prejudice and injury to its position, and where 
BERR RBER She vetit Gays 60079 65) elas ftors EI Any presumption of death after seven years ican ee breach is a of the insured, 

FORECLOSURE of a spouse which may arise at the time of the at it made a reasonable and adequate search to 
other spouse’s remarriage, is destroyed by the fact locate him. Kraynick et als v. Nationwide . 

Under R.R. 4:82-2 and 3 priorities between inferior of the missing spouse's continued existence. Wells Non-appearance of the insured at trial preceded by 
liens may be adjudicated on proofs submitted on y. Wells Wi td ie ee ET 225 his disappearance is prima facie evidence of breach 
proceeding for entry of default judgment in the Und NJS.A. 46:2D-1. t a d of a cooperation clause, and when he was the oper- 
foreclosure, or by default where the complaint lists spank d ripe any mor gag e ma badd os ator of the insured auto constitutes a substantially 
the priorities and the supporting facts, but other- i — en in se pond piven Reagoce2 id + | ‘sg prejudicial breach. Kraynick et als v. Nationwide 
wise are to be determined on applications for sur- Reed arn Py at Be Siees 326 Parties to a contract are presumed to have entered 
plus moneys. Silver v. Williams, et al ........... 142 N. Cees pi ri 3 t b f ti he ae poe into it in compliance with law, and the terminology 

R.R. 4:83-5 does not create nor imply an absolute ' ‘abil sapere aN ar re! ormation w BIS og used should be interpreted asoneninihy- American 
right of redemption after sheriff's sale, but simply apt cage nag Rao Lagat ie Mesh Brodainsky v. WV MBAEOICO. «soca cee beet 
gives an opportunity to object to the sale upon Pulek sibel ‘ i 396 All rules of interpretation of insurance contracts are 
legal or equitable grounds within the time specified subordinate to the requirement that the court 
therein. Penn Federal v. Joyce & Brogan ........ 385 NJ.S.A. 46:2D-1 applies to purchase money mort- search for the probable common intent of the 

Ghee case rule rejected and Crane case rule followed. gages taken for sale of former partnership assets parties considering their relations, the attendant 
Penn Federal v. Joyce & Brogan ................ 385 where takers intended to take as individuals rather circumstances, and the objectives they were trying 

There is no absolute right in a mortgagor to redeem than as co-partners. Brodzinsky v. Pulek ......... 326 eR SSA ee, ee SE 
the mortgaged premises after foreclosure sale and A wife who sought and obtained an order for support The word “passengers” 1n an airplane liability policy 
before delivery of the sheriff's deed to the success- in the Juvenile and Domestic Relations court can- excluding coverage while the plane was being 
ful bidder, but such redemption may be allowed not enforce the support provisions of a separation operated by a student pilot carrying passengers. 
when an independent ground for equitable relief, agreement for the period the order was in force. means any riders, whether fare-paying or as guests, 
such as fraud, accident, mistake, irregularity in the Equitable v. Huster ................-.. sss seen 399 and is not limited to fare-paying occupants. Amer- 
sale and the like is shown. Penn Federal v. Joyce Absent a rit casta clause in a separation agreement, joan eR Gulon ea ee oe 
& Brogan ....... tees ee : 385 adultery by the wife committed after the BETEe: A policy condition such as a ‘requirement of written 

ment does not relieve the husband of his obligations notice of accident may be waived by conduct of the 
FRAUD under the agreement. Equitable v. Huster .: 399 Ar ey Se accepting aralnotice ainout ob: 

A misrepresentation as to marital status made with A divorce obtained by the husband does not termin- jection and acting upon it. Ebert v. Balter v 
intent to deceive another into making a loan to the ate his obligation to pay support under a separation Allstate 
deceiver, and in’ reliance,on which the loan was agreement if the intention of the parties was that Policy condition requiring notice to the insuror “as 
made, constitutes fraud even thoush ihe dominant the agreement should survive dissolution of the soon as practicable’ means “within a ae 
purpose of the deceiver was to conceal her mar- marriage. Equitable v. Huster ...................- 399 time” and determination thereof is not necessarily 
riage and there was no intent not to repay the loan. z A wife's damages for loss of property held by her and dependent on mere rasa lapse but is adjudged in 
Beneficial v. Norton ........... settee eens 590 her husband as tenants by the entirety, by reason of the light of all the circumstances. Ebert v. Balter 

y his failure to make mortgage, tax and insurance TRC Ges oe ok ee eg, NO angie to era ean 
FRAUDULENT CONVEYANCES payments thereon as required by a separation Where insured gave notice of accident to wrong in- 

Satisfaction of an antecedent debt, in exchange for a agreement, is not the amount of the payments de- suror by reason of an inexcusable oversight on his 
transfer of a debtor's property, in a fair amount and faulted, but her actual loss, if established. Equit- part as to the date of the accident, and did not give 
in good faith, will support the transfer even though able v. Huster ‘ See . 399 notice to correct insuror until 31 months later when 
the debtor is insolvent, and such transfer is not wrong insuror advised him of the error, notice was 
fraudulent unless made with actual intent to IMMUNITY ; not given “as soon as practicable” as required by 
hinder, delay or defraud other creditors. Smith The immunity of a parent from suit in negligence by policy. Bbert: v. Balter iv. Allstate .....-.....--= 
et al v. Whitman & Vivers ...................... 363 his unemancipated minor child, does not extend to Where a patent, active, disease or infirmity contrib- 

The test for ple whether a fair consideration the personal representative of a deceased parent. utes or combines with an accident to the resulting 
was given for a transfer looks to the grantee’s good Palcsey. V MEEDDER. 6 sccsres coos Woe 29 death of an insured, such death is not within a 
faith. Smith et al v. Whitman & Vivers ......... 363 An unemancipated minor child may sue the personal policy coverage limiting benefits to death “result- 

Duress by a creditor for the purpose of securing a representative of his deceased parent for damages ing directly and independently of all other causes 
transfer of assets from an insolvent debtor and as for injuries sustained as a result of the deceased from accidenta! bodily injuries”, but where the 
a result of which he secures such transfer, may parent's negligence. Palesey v. Tepper ........... 29 disease was a latent or dormant, symptom-free one 
constitute lack of good faith and ground for other which was precipitated or activated by the acci- 
creditors to have the transfer set aside as a fraud- INCOME TAX dent it is not a disqualifying cause. Tomaiuoli v. 
ulent conveyance. Smith et al v. Whitman & Vivers 363 : : P | ORR SAS, 281 C-E aeer Sne ees Puen ne Nate era nay Om et Pie 

Agreement by creditor not to prosecute debtor for an geen — we Call and Shor ‘Sale. by Arnold J Where, on plaintiffs own proofs, plaintiff was suffer- 
indictable offense committed by the debtor in ex- Hatnan 397 ing from and was being treated for an arterioscler- 
change for transfer to creditor of assets of the 0 otic heart condition competent to contribute to his 
debtor, is agreement to compound a crime and INDEPENDENT CONTRACTOR death. which in the opinion of his own physician 
basis for action by other creditors to set the trans- Aer we é did in fact operate in conjunction with an acci- 
fer aside as fraudulent or illegal. Smith et al v. A shipowner who retains an pcp ats hn contractor dental injury to produce his demise, the court 
Whitman & Wivers ............. eo. ccccwccnccnt 363 to do a job using a substance inherently dangerous must take the case from the jury and enter judg- 

to human safety, owes a duty to employees of a ment for insurer on claim on policy limiting cov- 
GOVERNMENT subcontractor to ascertain whether the contractor erage to loss “resulting directly and independently 

County Park Commission does not have power to and subcontractor are competent and to see that of all other causes from accidental bodily injuries.” 
retain proceeds of sale of park lands. Bd of Free- the manner and method of their doing the work is | __ eee Brrr ree rery. 
holders v. County Park Comm. .................. 671 proper. United Prots Assn v. Saieek .... - Re Soca While policies are to be strictly construed against 

pip ge nee gti ss = a the insurer and liberally construed in favor of the 
s ce yees - Le ee = Se 
GUARANTEES | tractor to work does not extend to situations insured SO as > effect ~ —— a 

An agreement under which one guarantees to a cred- where the work itself creates the danger, does not of the insured coverage-wise, the cour _cannot 
itor payment of all amounts owing or to become apply where the shipowner ‘requires the ike ke make a different contract from that which the 
owing from a debtor by reason of dealings between be done in an inherently dangerous manner. United parties Senmnaeires made, ane = beta = ~eaee 
the creditor and debtor, which is not to be released a a ne eles ‘ 5 307 are clear must enforce it as written. Tomaiuoli v. 
by any composition or agreement between creditor ee ee ‘ ea et ec hlet 6 Wako te va US. F&G ....e eee n eee eeees 
and debtor, and for which the guarantors agree to INJUNCTIONS An agreement by a contractor to indemnify his prin- 
be liable without prior proceedings against the ' Se ne cipal against claims by materialmen and employees 
debtor, is an unconditional and absolute guarantee WwW hile ordinarily relief from a continuing injunction and to obtain releases from all claims arising out 
on which the creditor may proceed directly against will not be granted, even if continued enforcement of performance of the construction contract, will 
the guarantors, and not purely a covenant of in- would contravene the policy of the law, unless a not extend coverage of the contractor's employer's 
demnity against deficiency or loss. United v. subsequent alteration of the rights of the parties or liability and comprehensive general liability poli- 
CREAT SE Se ee Se ie oe eee eg 194 change in circumstances is shown, this rule is not cies to the principal for injury to the contractor's 

The taking of additional security from the obligor, an absolutism but a weighty guide to the exercise employee caused by the principal's negligence 
such as assignment of accounts receivable, by a per- of discretion and varies according to the import- where the contractor is the only named assured and 
son in whose favor a guarantee operates, does not ance of the public interest and public policy issues the policies expressly exclude liability assumed by 
release the guarantor. United v. Champs, et al ... 194 a a beech bc asin od pT Oa ea 31 ee under any contract. Maryland v. Zanca 

ela, e im l $s sf z Ww Pe OP LN ta ana ee are Fema peal ee 
HGSPITALS ment of the antitrust statutes requires vacating of ‘ ; 

Generally, the exclusion of a physician from practice a continuing injunction ee. which INTENT he alt ar ; 
in a private hospital is a matter which rests in the would be contrary to the anti-trust laws. Texas v. The “intent” with which an act is done implies sim- 
discretion of the managing authorities and relief DiGaetano costae onesie eek Bawa a 31 ply a purpose to commit the act and does not re- 
may be granted by the courts only where the trus- Where employee of corporation has enforceable con- quire an intent to violate the law or to injure 
tees have abused their discretion. Greisman v. in Se cae gy nye another. Beneficial v. Norton Gt aer ee ee 

7 utes : 3 

a Doster ot Osteopathy licensed asa physician and —~—‘from removing him without submission of the mat- | INTEREST 
surgeon by the State Board of Medical Examiners ter to arbitration. Magnus v. Magnus Organetals.. 46 The customary allowance of interest at 6° on judg- 
is entitled to admission to the Medical Staff of a cap ments from the date of entry does not apply to 
private hospital affected with a public interest on INSANITY compensation awards until they are docketed in 
the same basis as other duly licensed physicians. A New Approach to M’Naghten v. Durham, by Sol the county court and then only from the date of 
Greisman v. Newcomb Hosp. etc. et al ..........- 457 ee re re re te 77 such, docketing..Cohrs:v. 1@0€ so... 22 cas cae 
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Interest, Cont’d 
The long standing view is that a workmen's com- 
pensation award does not bear interest unless it is 
added by the bureau under N.J.S.A. 34:15-28 or the 
bureau's determination is docketed with the county 
clerk. Cohrs v. Igoe 
In the absence of conclusive authority, questions per- 
taining to interest should be decided according to 
the plainest and simplest considerations of justice 
and fair dealing. Cohrs v. Igoe 
Held, since plaintiff exacted large advance bonus for 
loan payable over 43 months and then declared 
default and accelleration after 23 months, he is 
entitled only to the bonus prorated for 23 months. 
Spiotta v. Wilson ....... 
While a corporate debtor cannot set up the defense 
of usury, when an unconscionably high interest 
rate is charged a corporation after and because of 
a default which brings on an acceleration of pay- 
ments, a court of equity will hold such higher rate 
penal and therefore unenforceable. Spiotta v. 


and added to the amount of the actual loan, which 
sum does not represent a charge for any service 
r finance charge, such sum, though it be denomin- 
ated as a premium or bonus, is actually interest. 
Spiotta v. Wilson .. : 


INTERNATIONAL LAW 
The Legal Phenomenon of the European Common 
Market - A Few Basic Observations, by Curt C. 

Silberman .... 
Adolph Eichman .. 
an Israeli Court Justified? 


INTERPLEADER 
A plaintiff in an interpleader action may be awarded 
reasonable counsel fees and costs to be paid from 
the fund deposited though the US. is a party to 
the action and claims priority to the entire fund. 
Washington v. U. S. ee 


P And The Law. Was His Trial by 


INTERVENTION 
yne succeeding to an interest in realty after a declar- 
ation of taking in condemnation but while con- 
demnation proceedings are pending, has the right, 

yn timely application, to be permitted to intervene. 
State v. Lanza . 

A denial of intervention does not constitute revers- 
ible error where it appears the applicant was not 
prejudiced thereby. State v. Lanza 


JOINT TENANCY 
A joint tenancy may be terminated and converted 
into a tenancy in common by agreement, by the 
alienation by one of the joint tenants of his inter- 
est so as to destroy one of the four unities of inter- 
est, title, time and possession, or by conduct suffic- 
ient to indicate all parties have mutually treated 
their interests as belonging to them in common. 
Broasinsicy  V.. PUle oo. ececed cewewta ndanwe 
4 course of dealing by joint tenants in reference to 
the property jointly owned may by implication 
establish a severance, termination or abandonment 
f the joint tenancy. Brodzinsky v. Pulek . 


INT VENTURES 

\ joint venture is a status based on contract and 
containing some or all of the following elements 
a’ contribution by the parties to a common under- 
taking ‘b) joint property interest in the subject 
matter (c) right of mutual control ‘d) expectation 
f profit ‘e) sharing of profits and losses, and (f) 
isually for a single undertaking. Wittner v. 


yn their intention as ascertained by the ordinary 
rules governing construction of contracts. Wittner 
Metzger ae sguapetet ere 
yint adventurer may entrust actual control of the 
yperation to his coadventurer and it still remains 
a joint venture. Wittner v. Metzger ........... ie 
Held, amount paid in reasonable settlement of claim 
against joint venture is a loss chargeable to each 
adventurer in accordance with his proportionate 
interest, but counsel fees incurred by managing ad- 
venturer in defending the claims is not such loss 
vhere that adventurer received fee for manage- 
ment and contract provided for other legal fees. 
Wittner v. Metzger es he SRS Ea 
“‘DGES 
*hief Justice Warren on the late Chief Justice Hughes 
r Missouri Non-Partisan Plan, by Laurence M. 
Hyde, Chief Justice, Supreme Court of Missouri .. 
Target in New Jersey: A Completely Independent 
Judicial Household, by Justice John J. Francis ... 


UDGMENT n.0o.v. 
motion for judgment n.o.v. following jury ver- 
dict for plaintiff after trial court reserved decision 
n motion for judgment of dismissal, is subject to 
the same rules of judicial approach as pertain to 
the latter motion. Tomaiuoliv. U.S. F&G.. 


JUDGMENTS 

While ordinarily in proceedings for relief from a 
final judgment the determination rests in the sound 
discretion of the trial court governed by estab- 
lished principles of fairness in the former trial, 
his does not apply where a strong public policy 
issue is involved. Texas v. DiGaetano a 
While ordinarily relief from a continuing injunction 
will not be granted, even if continued enforcement 
would contravene the policy of the law, unless a 
subsequent alteration of the rights of the parties or 
change in circumstances is shown, this rule is not 
an absolutism but a weighty guide to the exercise 
ff discretion and varies according to the import- 
ance of the public interest and public policy issues 
projected. Texas v. DiGaetano ..... 
Held, the important public interest in the enforce- 
ment of the antitrust statutes requires vacating of 
2@ continuing injunction enforcement of which 
would be contrary to the anti-trust laws. Texas 
DiGaetano ... : : ash A patna 
Oral announcement by court, after trial without jury, 
vf ruling of “no cause of action”, or of denial of 
motion to reopen judgment, is not a judgment from 
which an appeal can be taken. Credit v. Lind 
For a judgment or order to be effective and to be 
appealable, it must, unless specifically provided by 
rule, be in writing and an unequivocal and defini- 
tive statement thereof entered in or on the official 

docket of the record. Credit v. Lind ; 








47 


47 


142 


142 


142 


. 313 


303 


303 


326 


. 326 


130 


130 


. 363 


31 


31 


31 


The pendency of an appeal from a judgment of an- 
other.state is no bar to an action on such judgment 
unless it appears by pleading alleging the necessary 
facts that the appeal suspended the judgment in 
the state where it was rendered. Weiss v. Metal- 
salts 

Held, plaintiff is entitled to entry of summary jidg~ 
ment based on foreign judgment though time for 
appeal in other state has not expired, but execu- 
tion thereof will be stayed if appeal is perfected 
suspending the foreign judgment, and the summary 
judgment will be set aside if the foreign judgment 
be reversed. Weiss v. Metalsalts 

The full faith and credit clause does not protect a 
judgment obtained against an insolvent corpora- 
tion from heing invalid as against the receiver of 
the corporation as provided in N.J.S.A. 14:14-25. 
Perilstein v. Shield-Well 

A judgment of dismissal after a full trial should be 
given the effect of a judgment of acquittal. State 
v. Cannarozzi et al .. 

Use of words “without prejudice” in a trial court de- 
cision cannot take away the constitutional protec- 
tion against double jeopardy. State v. Cannarozzi 
et al . 


JURIES 


Let’s Abolish Juries, by J. Roderick Barr, Q.C. ...... 
The declaration of a mistrial because the jury cannot 
agree on a verdict is in the sound discretion of the 
trial judge. State v. Reddick 


JURISDICTION 


Where an action involves the issue of whether a labor 
contract was renegotiated and the issue of whether 
the Union bargained in good faith as required by 
the N.L.R. Act, or other issue which is at least argu- 
ably subject to the L.M.R. Act, the N.L.R.B. has 
preemptive jurisdiction over the action, and a state 
court must concede primary jurisdiction to the 
N.L.R.B. Carpenters v. Riggs-Distler et als 

A crossclaim for contribution against a non-resident 
tortfeasor motorist is within the scope of N.J.S.A. 
39:7-2 and hence may be served on him by serving 
the Director of Motor Vehicles. Clare v. Fliegel 
et al 

Held, on facts, New Jersey has jurisdiction in per- 
sonam over foreign manufacturing corporation 
which operates through a network of distributors, 
one of whom is a New Jersey corporation doing 
business here, as well as over another distributor 
in the network, particularly where the accident on 
which the cause is based occurred here, the plain- 
tiff is a resident of our state, and the engine in- 
volved had been serviced by the New Jersey dis- 
tributor for the manufacturer and other distributor. 
Hoagland v. Cummins et al 

Jurisdiction in personam over a foreign corporation 
may be had by our courts by service upon the cor- 
poration by registered mail where the corporation 
has such “minimum contacts” in our State that as- 
sumption of jurisdiction would be consonant with 
fair play and substantial justice, measured in part 
by standards applicable to forum non conveniens. 
Hoagland v. Cummins et al 

The provisions of N.J.S.A. 39:7-2 and 2.1 permitting 
service on the Motor Vehicle Director, for non- 
residents, in actions arising out of accidents in 
New Jersey, do not authorize such service where 
one who was a resident at the time of the accident 
thereafter died a non-resident. In Re: Gardinier .. 


JURISPRUDENCE 


The judiciary has the power and duty to correct its 
own errors and to revise or reject decisional law 
which time and development indicates is unsound 
and unjust. Cohen v. Kaminetsky 

Review of U. S. Supreme Court’s Work .. 


JURY TRIAL 


A plaintiff is, under R.R. 4:88-2, entitled to a jury 
trial in any proceeding in lieu of mandamus 
where issues of fact arise. O'Neill v. State Hway 
[|| are ; 

The Supreme Court has the power to continue by rule 
at its own discretion a former statutory right of 
trial by jury in proceedings in lieu of mandamus. 
O'Neill v. State Hway Dept. .. 


JUVENILE AND DOMESTIC RELATIONS COURTS 


Report of N. J. Supreme Court’s Committee on Juve- 
nile and Domestic Relations Courts 


LABOR 


Customs of the trade may be used to spell out a con- 
tract between a Union and employers using the 
Union’s hiring hall to hire Union members. Car- 
penters v. Riggs-Distler, et al 

Where an action involves the issue of whether a labor 
contract was renegotiated and the issue of whether 
the Union bargained in good faith as required by 
the N.L.R. Act, or other issue which is at least argu- 
ably subject to the L.M.R. Act, the N.L.R.B. has 
preemptive jurisdiction over the action, and a state 
court must concede primary jurisdiction to the 
N.L.R.B. Carpenters v. Riggs-Distler et als 

A union member has no standing to enforce a pro- 
vision for arbitration unless the contract specific- 
ally confers this right on him, or specifically pro- 
vides it is made for his benefit or the employer 
specifically undertook to keep certain members 
in his employ for a definite period of time. Finne- 
gan et al v. Harborside et al 

Where collective bargaining agreement provides 
that a dispute as to termination of employment shall 
be settled by arbitration which may be initiated 
by the union, an employee’s remedy is through 
the union in the manner provided. Finnegan et al 
v. Harborside et al ; 

Ordinarily, the decision as to whether to contract 
out certain work is a strictly management preroga- 
tive. Finnegan et al v. Harborside et al 

Collective bargaining agreements in general are 
agreements governing hire, work and pay, and are 
not, except in rare cases, contracts of employment, 
and do not ordinarily in themselves create any obli- 
gations to an individual. Finnegan, et al v. Harbor- 


ing agreement committing the employer to employ 
members for any special length of time or of any 
other provision barring sale of the business, the 
employer may make a bona fide sale of his busi- 
ness without incurring any obligation to continue 
the services of employees. Finnegan, et al v. Har- 
borside et al = 
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LANDLORD AND TENANT 


The general rules that the words “taxes” or “all tax- 
es” do not include “special assessments” and that 
absent provision contra the landlord is to pay all 
taxes and assessments, are subject to exception 
where special or attendant circumstances indicate 
an intent contra or justify departure from the gen- 
eral rules and imposition of the burden on the 
tenant. Effros v. Russo 

Factors here considered in determining meaning of 
provision in lease that tenant should pay “all taxes” 
are: length of term, amount of rent reserved, com- 
parison with amount of special assessment, pro- 
jected sub-lease, and estimated life of the improve- 
ment for which the assessment was imposed. Effros 
W TRURSEN on os cok es aaeieas ede aes eaaaninn mega anna 

In determining whether provision to pay “all taxes” 
includes “special assessments,” each assessment 
must be considered separately. Effros v. Russo .. 

Where lease provides that tenant’s remaining in pos- 
session after expiration of term shall not constitute 
renewal or extension of lease, and further that 
tenant shall have option to renew for additional 
term on 60 day’s written notice to landlord, 
mere holding over and payment of rent without 
more does not constitute attempted renewal of lease 
and only creates tenancy from month to month. 
Rose v. Emerson 

While landlord may have right to waive requirement 
of written notice by tenant of election to exercise 
option to renew lease, unless exercise of the option 
was intended by tenant’s holding over there was 
nothing for landlord to waive. Rose v. Emerson .. 

Provision in lease obligating tenant to surrender 
premises in as good condition as received, standing 
alone, would appear to obligate tenant to repair fire 
damage. Levin v. Frischman 

Where lease first provides that tenant shall surrender 
the premises in as good condition as received and 
later provides that damage by fire shall be repaired 
by the landlord provided it was not caused by the 
carelessness, negligence or improper conduct of ten- 
ant, burden is on landlord seeking to recover from 
tenant for fire damage to establish negligence by 
tenant which was proximate cause of the fire; but 
where failure of landlord to repair fire damage is 
raised by tenant as defense under RS. 46:8-6 
against claim for rent, burden is on tenant to show 
condition was produced without his fault. Levin 
v. Frischman 

An operator of a rooming house is liable for injuries 
sustained by a roomer as a result of the operator’s 
negligent failure to warn the roomer of a fire in 
the premises aiter becoming aware thereof. John- 
son v. Kolibas ; 

An operator of a rooming house owes his occupants 
the duty to exercise ordinary care to render the 
premises reasonably safe for their use and this duty 
encompasses the obligation to exercise reasonable 
care to warn his occupants when he becomes aware 


the premises are no longer safe. Johnson v. Kolibas : 


The chief distinction between a tenant and a lodger 
is in the character of their possession; the former 
having exclusive possession, while the latter has 
only the right to use the premises subject to the 
landlord’s retention of control and right of access. 
Johnson v. Kolibas 

Strictly speaking, there are no damages recoverable 
by a lessee from a taking authority since our act 
provides only for one lump sum payment for all 
interests in the property. Wayne Co. v. Newco ... 

Provision in lease that lessee assigns to lessor “all 
damages recoverable by !essee” from authority 
taking property in condemnation,’ and that all 
amounts recovered by lessor “for such damages” 
shall be apportioned between lessor and lessee, 
refers only to leasehold damages, i.e. difference 
between fair value of leasehold interest and the 
rent reserved. Wayne Co. v. Newco ............... 

Claims against condemnation payments received by a 
landowner are limited to those based on an inter- 
est in the land and do not include a tenant’s loss 
of business, profits, good will, fixtures or cost of 
removal. Wayne Co. v. Newco ................006: 

Absent contractual provision contra, a tenant’s re- 
coverable damage from his landlord in apportion- 
ment of a condemnation award is the difference be- 
tween the fair value of his leasehold and the rent 
reserved. Wayne Co. v. Newco ..... 


LANDOWNERS LIABILITY 


A landowner is not liable for negligent acts of an 
independent contractor unless the work contracted 
for is a nuisance per se, or he retained control of 
the manner of doing the work, or he hired an in- 
competent contractor. Huber v. Serpico etal ...... 

Held, owner who constructed area adjacent to smooth 
sidewalk with an uneven surface, as a result of 
which child riding scooter went on uneven area, 
causing him to fall, is liable where he knew or 
should have known children operated scooters on 
the adjacent sidewalk and operation of a scooter 
on the subject premises was a permitted use. Doud 
v. Housing Authority 

A landowner is liable for failure to construct his 
premises so as to preclude reasonably foreseeable 
injuries to one engaged in a permitted use of the 
premises. Doud v. Housing Authority 


LAW PRACTICE 


Practice of Law and Unauthorized Practice by Title 
Companies Defined 


LIMITATIONS 


The defense of the Statute of Limitations must be 
pleaded affirmatively or it will not be available and 
this requirement will not be relaxed except where 
enforcement would be inconsistent with substantial 
justice. Port of N.Y. Authority v. Hackensack Water 

A complaint filed within the period of limitations is 
not barred by the statute though summons is not 
issued until after the period has expired. Clare v. 
Fliegel et al 

The Statute of Limitations on an action for personal 
injuries whether arising out of tort or contract, 
is two years. Tackling v. Chrysler ................ 

A per quod action of the husband is governed by the 
same limitations applicable to the wife’s action. 
Tackling v. Chrysler 
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Page Eight 


LIS PENDENS 
A lis pendens can only be validly filed in cases where 
the action is to enforce an existing lien on real es- 
tate other than a mechanics lien or to effect the title 
to real estate or a lien or encumbrance thereon, and 
cannot be filed where the action is only to recover 
money damages. Grabowski v. S. & E. Construc- 
tion Co., et al oe 
A lis pendens cannot be properly filed by a subcon- 
tractor who sues the contractor and the owner for 
money allegedly due under contract with the con- 
tractor seeking to hold the owner liable on ground 
contractor corporation was a fiction created by 
owner to defraud creditors. Grabowski v. S. & E. 
Construction Co., et al 


MAILING 

Held, on facts, proof of mailing sufficient to raise 
presumption of receipt was not established. Szez- 
esny v. Vasquez 

The mere dictation. or-w riting of a letter coupled 
with evidence of office custom as to mailing of let- 
ters is not sufficient to constitute proof of mailing. 
oR STIR NT SIREN oo se ce hyip ile, ae sg Kilda 

Where mail is sent without a return address, the 
court should not indulge in any presumptions as to 
correctness of addressing or adequacy of postage. 
PCCRIED: Wa RIOD ocho. sreca ohne boc oie we 

To raise the presumption of receipt of mail, it must 
be established that it was properly addressed, with 
adequate prepaid postage, and deposited in a pro- 
per mail receptacle. Szezesny v. Vasquez 

Absent legislation or agreement as to the method of 
giving notice, thére is a presumption that mail cor- 
rectly addressed, stamped and mailed was received 
by the party to whom it was addressed. Szczesny 
v. Vasquez 


MALPRACTICE 
Medical malpractice can be established without ex- 
pert testimony as to standards offended only where 
the conduct involved is so obviously wanting in 
reasonable medical skill and prudence that it may 
be so adjudged even by a ee: Clark v. Wich- 
man 
One who holds himself re asa aienciasliat must em- 
ploy not merely the skill of a general practitioner, 
but that general degree of skill possessed by the 
average physician specializing in the organ, disease 
or injury involved. Clark v. Wichman 
Where a physician under appropriate circumstances 
ceases to attend a patient, as where the patient is 
transferred to another hospital pursuant to court 
order, his responsibility ordinarily ceases. Clark 
v. Wichman . 

In an action for wneud agtiniiatiion plaintiff oodles 
arily is required to establish by expert medical 
testimony that defendant's treatment or care fell 
below the standard established and recognized by 
the profession. Clark v. Wichman . 

An abandonment for which a physician is Natble-e con- 
sists of a failure to continue to provide service to 
the patient when it is still needed in a case for 
which the physician has assumed responsibility 
and from which he has not been properly relieved. 
Clark v. Wichman 

Fact that patient suffered skin burns and sloughing 
following injections of Levophed is no basis for 
applying res ipsa doctrine since laymen would not 
know what it is, its purposes, its dangers, whether 
its use was warranted, or whether it was properly 
administered. Renrick v. Newark 

In a malpractice case, the doctrine of res ipsa loquitur 
applies only where the asserted negligence consists 
of conduct so obviously wanting in reasonable med- 
ical skill and prudence that it may be so adjudged 
even by a layman, and is not related to technical 
matters peculiarly within the knowledge of medical 
practitioners. Renrick v. Newark 

An action by a patient against his physician is a mal- 
practice action and not a simple negligence action 
whether the claim is such that the applicable 
standard of practice must be established by expert 
testimony or such that it may be supplied by the 
jury without expert proof. Barbire v. Wry 

In an action by a patient against his physician for 
injuries sustained in the course of treatment the 
issue is the negligence of the defendant as a phy- 
sician and his duty is to observe the standard of 
care applicable to a doctor, not a layman. Barbire 
v. Wry 

In action by patient against his physician for injuries 
sustained in course of treatment, it is plain error to 
charge defendant's duty was that of an ordinary 
prudent man. Barbire v. Wry. . 


MASTER AND SERVANT 
Where the employer owes a duty of reasonable care 
to another and delegates performance of this duty 
to an employee, it is liable to such other for injuries 
sustained as a proximate result of a default in per- 
formance thereof by the employee though such 
default was a breach of the employee's obligation 
to the employer and contrary to his instructions. 
Becker v. Newark et al 
The fact that an employee is motivated by her own 
personal purposes in failing to discharge her em- 
ployer’s duty to another delegated by the employer 
to her is no defense to the employer in an action 
by such uther. Becker v. Newark et al 
One who by virtue of his stock ownership really 
controls his own actions on behalf of his corpora- 
tion, and has never been classified as an employee, 
nor had any compensation for his services fixed or 
intended, is not an employee. Johnson v. U. S. Life 


MILK CONTROL 
The Director of the Office of Milk Control has author- 
ity to reasonably condition the issuance of a license 
and to revoke for noncompliance with such condi- 
tion. McGovern v. Hoffman 
Imposition as a condition of a license that the licensee 
will not employ or in any way associate with one 
who previously was responsible in whole or in part 
for revocation of another license, is a valid con- 
dition, for knowing violation of which the Director 
may properly revoke the license. McGovern v. 
Hoffman 
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MISTRIAL 


The declaration of a mistrial because the jury can- 
not agree on a verdict is in the sound discretion of 
the trial judge. State v. Reddick .. 
The direction of a mistrial in a criminal case rests in 
the sound discretion of the trial judge and is to be 
exercised only in extraordinary and striking cir- 
cumstances in order to prevent a failure of justice. 
State v. Doyle . 
Denial of motion for mistrial based on irrelevant or 
improper questions which were not prejudicial to 
defendant held not reversible error. State v. Doyle 


MORTGAGES 


Under N.J.S.A. 46:2D-1, any mortgage made or as- 
signed to a husband and wife is held by them as 
joint ie oie unless otherwise ssihinceian therein. 
Brodzinsky Pulek 

N.J.S.A. 46: 3D- ‘| does not bar reformation Ww vhere the 


proofs establish the parties intended to acquire 
mortgages as tenants in common. Brodzinsky v. 
eM on aca pine RE ace Ae ee ee ae 


N.J.S.A. 46: 2D-1 applies to purchas se money mort- 
gages taken for sale of former partnership assets 
where takers intended to take as individuals rather 
than as co-partners. Brodzinsky v. Pulek = 

The provision of N.J.S.A. 46:2D-1 making husband 
and wife holders of mortgages joint tenants absent 
provision contra does not viclate due process. Brod- 
zinsky v. Pulek el a ee Ae 

R.R. 4:83-5 does not create nor imply an absolute 
right of redemption after sheriff's sale, but simply 
gives an opportunity to object to the sale upon 
legal or equitable grounds within the time specified 
therein. Penn Federal v. Joyce & Brogan re 

Ghee case rule rejected and Crane case rule followed. 
Penn Federal v. Joyce & Brogan 

There is no absolute right in a mortgagor to redeem 
the mortgaged premises after foreclosure sale and 
before delivery of the sheriff's deed to the success- 
ful bidder, but such redemption may be allowed 
when an independent ground for equitable relief, 
such as fraud, accident, mistake, irregularity in the 
sale and the like is shown. Penn Federal v. Joyce 
& Brogan 


MOTOR VEHICLES 


The “Acting Director” of the Division of Motor Ve- 
hicles is properly ar 7“ validly acting as director of 

he Division. Kantor Parsekian .. 

The regulations of the Divis sion of Motor Vehicles | re- 
quiring reexamination of drivers over 60 years of 
age, and the legislation authorizing revocation or 
suspension of licenses for violation of regulations 


or unfitness to drive, do not violate constitutional 
rights of due process nor guaranties against dis- 


crimination and are within the Director’s powers. 
Rantor Vic ARSCRAON ooo oso hse occ oe ees Bre eas 
A driver's license cannot be revoked, nor suspended 
under circumstances tantamount to a permanent 
revocation, without notice of the charges against 
him and a fair opportunity to be heard thereon. 
Kantor v. Parsekian dns ob Ode nity, SR asa ees 
The provisions of N.J.S.A. 39:7-2 eine 21 permitting 
service on the Motor Vehicle Director, for nonresi- 
dents, in actions arising out of accidents in New 
Jersey, do not authorize such service where one 
who was a resident at the time of accident there- 
after died a non-resident. In Re: Gardinier 
Held, defendant in driving its overweight truck upon 
plaintiff's scale, when it knew or should have 
known the truck and load oo the statutory 
highway weight limit, the licensed load, and the 
manufacturer's rating, without inquiring as to cap- 
acity of scale, was guilty of negligence in thereby 
causing the scale to break because the overweight 
truck exceeded the scale’s capacity Fortugno V 
Schiavone-Bonomo & S ; 
The fact that a truck with its load exceeds the high- 
way weight limitations imposed by N.J.S.A. 39:3-84 
is relevant and material to a consideration of 
whether it was negligent to drive such truck upon 
someone's driveway or scale. Fortugno v. Schia- 
vone-Bonomo & S 


Term “within two miles” in N. J. Ss. A. 39:3-84.3 means 
within a radius of 2 miles and not within 2 road 
miles; State vs BiH: Miller APAans:. «ack steno ass 


Provision in N.J.S.A. 39:3-84.3 that officer may re- 
quire vehicle to “stop and submit to a weighing” 
does not mean the weighing must be done at the 
site of interception: vehicle may be remobilized 
for that purpose within reasonable time and for 
reasonable distance. State v. E. H. Miller Trans 

Insofar as they are pertinent, the decisions of the 
courts are as binding on the Director of Motor Ve- 
hicles as they are on judges. Parsekian v. Cresse. . 

A charge of failure to stop at a stop street in violation 
of R.S. 39:4-144 does not encompass failure to yield 
to oncoming traffic after stopping in violation of 
said statute. Parsekian v. Cresse .... 

In a proceeding by the Director of Motor Vehicles to 
revoke a license under N.J.S.A. 39:5-30, the licensee 
cannot be found guilty of a violation other than 
that charged in the notice of proposed revocation. 
Parsekian v. Cresse ... 

Both under N.J.S.A. 39:5- -30 and the rules of due pro- 
cess. the Director must specify in his notice of pro- 
posed revocation of license the particular violation 
with which the licensee is charged so that he will 
know precisely why his license is sought to be re- 
voked. Parsekian v. Cresse .. 

The Motor Vehicle Director's judgment in a revoca- 
tion or suspension proceeding involving a fatality 
should not be stricken down unless it was arbitrary 
and unreasonable. State v. Tucillo 


MUNICIPAL COURTS 


Report of N.J. Supreme Court's Committee on Mun- 
BREIL) MABEL <5 55:2 4) 5's args at sii esos ea heen RO ae aoe 
Report of Morris County Magistrates Ass'n Commit- 


tee on Reorganization of Municipal Courts 


MUNICIPAL LAW 


The authority of a municipality to sell lands no longer 
needed for a public use at public sale under RS. 
40:60-26 with restrictions as to use and condi- 
tions as to construction of buildings is subject to 
the condition that the restrictions and conditions 
be set forth at length in the advertisement of the 
sale and be such as to preclude favoritism and 
assure uniform bidding conditions and the best 
deal for the taxpayers. Jersey City Merchants 
Council et als v. Jersey City et al ................ 
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A sale under R.S. 40:60-26 which imposes as a condi- 
tion a performance by the purchaser “to the satis- 
faction” of a particular municipal officer without 
adequate norms or standards to guide and control 
his approval is invalid. Jersey City Merchants 
Council et als v. Jersey City et al .............. 

A sale under R.S. 40:60-26 which prescribes as a con- 
dition that the purchaser shall erect “a non-resi- 
dential building or buildings” covering a specified 
area, without more, is invalid as the condition lacks 
sufficient norms or standards to apply equally to all 
prospective bidders. Jersey City Merchants Coun- 

cil et als v. Jersey City et al : 

Where lands are sold under RS. 40: 60- 26, a tenancy 
relationship and use which is material to the con- 
ditions of the sale should be included in the reso- 
lution and advertisement of the sale. Jersey City 
Merchants Council et als v. Jersey City. et al .... 

A determination by the governing body that lands 
are no longer needed for public use and should be 
sold under R.S. 40:60-26 will not be disturbed by 
the courts unless an abuse of discretion is shown. 
Jersey City Merchants Council et als v. sadn’ City 
et al 

The construction of or alt. erations to public aiecel 
buildings is not subject to compliance with the 
building code of the municipality where the school 
is located: it is by virtue of R.S. 18:11-8 and N.J.S.A 
18:11-11 within the sole control of the State Board 
of Education. Kaveny v. Montclair 

A right of review of a resolution by the governing 
body approving a recommendation of a board of 
adjustment accrues within R.R. 4:88-15(b) (3) when 
the resolution is adopted though it contain condi- 
tions which are to be met subsequently by the ap- 
plicant, and not when the conditions are met. Rie- 
del v. Sheeran et als a erin eee 

The 45 day limitation under R.R. 4:88-15'b) (3) for 
review of resolution approving a board of adjust- 
ment recommendation runs from the date actual 
notice of the resolution is received though notice 
thereof is never published as provided in the rule. 

Riedel v. Sheeran et als 

Where a resolution approving a recommendation by 
a noms of adjustment contains a condition to be 
met subsequently requiring subsequent action by a 
municipal body or agent, such subsequent action 
is reviewable separately under R.R. 4:88-15(a). 
Riedel v. Sheeran et als : 

N.J.S.A. 40:49-2 requiring republication of a pro- 
posed ordinance after amendment and before adop- 
tion. applies only where the amendment substan- 
tially alters the substance of the ordinance and not 
where it merely lessens the requirements of and 
delays the effective date of the ordinance. Gilman 
et al v. Newark et al sah eos 

Where it is impractical to give notice of a special 
meeting to a councilman by reason of his absence 
from the state, notice to him is dispensed with and 
his absence does not vitiate the meeting, especially 
where he could not have attended if notified or 
where he knew the meeting was to be held and 
approved what was to be done. Crook v. ei of 
Clark et al 

Where the 


tat 


members of a council are in attend- 
ance at a special meeting and participate therein. 
the absence of a call for such meeting does not 
render invalid the meeting or action taken thereat 
unless there is a statute providing otherwise or the 
action is of a nature entitling the public to prior 
notice thereof. Crook v. Twp of Clark et al ..... 
Voluntary attendance by councilmen at a special 
meeting and participation by them in the business 
of the meeting constitutes a waiver by them of 
notice of the meeting. Crook v. Twp of Clark et al. 
The operation of a sewer system by a municipality is 
the exercise of a proprietary function in which it 
is liable under ordinary siete of Bensceciial 
Clay v. Jersey City ... 
The duty of a municipality operating a sewer system 
includes making reasonable inspections to discover 
and correct defects which ought to be anticipated 
as the ordinary result of use of the sewer and is not 
limited to repairing defects after they have been 
called to its attention by citizens sii v. Jersey 
I yes oxe es gc onetarens Saleh ccetc ee etkare nee ae 
Held. on facts, municipality is liable to owner for 
failure to discover and correct leak in sewer main 
which damaged owner's property. Clay v. Jersey 
City 
An unsuccessful bidder for a ‘municipal contract has 
no standing as such to challenge the validity of the 
specifications for bids. Petrozello et al v 
et al 
A taxpayer of the municipality has standing to chal- 
lenge the sufficiency of the specifications for bids 
and the award of a municipal contract made there- 
under. Petrozello et al v. Chatham et al . 
Invitations for bids in the form of unit prices are, 
under proper circumstances. not objectionable, but 
where this method is used, fair estimates of the 
quantities involved should. wherever possible, be 
specified in advance of the bidding, to avoid any 
possible juggling of figures in aid of a favored 
bidder. Petrozello et al v. Chatham et al 
Invitation to bid for garbage removal for 5 years on 
a lump sum for existing structures and on a month- 
ly unit price for future structures, without indicat- 
ing any estimate of such future structures, is in- 
valid. as it leaves it in the arbitrary power of the 
municipality to favor a bidder by minimizing or 
enlarging the estimate of future growth used in 
determining the low total bid. Petrozello et al v. 
Chatham et al 
The possibility of partiality or fraud occurring in ‘the 
awarding of a municipal contract is enough to set 
aside the municipal action even in the presence of 
good faith. Petrozello et al v. Chatham et al 
A patent ambiguity in the published conditions of 
sale. which relates to subject matter which would 
be material to a prospective bidder. constitutes a 
valid ground for setting aside the sale. Nativo v. 
Hackensack .. 
The conditions of ‘sale set forth i 
ice of sale may not be efectively varied or supple- 
mented nor an ambiguity therein cured by state- 
ments made at the sale. Nativo v. Hackensack .... 
A notice of sale which contains conditions so worded 
as to leave it unclear what use may be made of the 
lands does not comply with the requirement of 
R.S. 40:60-26 that restrictions on use and conditions 
of sale be set forth at length in the + eee not- 
ice of sale. Nativo v. Hackensack . 
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Municipal Law, Cont'd 
when sale is to be subject to conditions, it is advis- 
able that the notice of sale state whether breach 
of the conditions will effect a reverter or merely 
give rise to claim for damages or injunction. Nativo 
y. Hackensack .. enna 
Under R.S. 40:11-19 the municipality is obligated to 
provide counsel to defend a police officer in a suit 
arising out of the performance of police duty or 
out of any incident arising in the line of duty 
though the officer was at the time of the act giving 
rise to the suit technically off duty Durkin v 
Newark — - 
A police officer is acting in the line of duty in carry- 
ing his service revolver while off duty where the 
iepartment’s rules require him to carry it at all 
imes so that he be always readily available to 
perform police duties. Durkin v. Newark Bes gee 
squalification of a member of a municipal govern- 
ing body does not extend further than to prevent 
him from voting on a matter in which he is per- 
sonally interested. Ziegenbalg v. Mayor 

















NEGLIGENCE 





A driver of an automobile owes his passenger a duty 
to exercise reasonable care whether the driver 
initiated the invitation or the passenger or some- 
yne on his behalf asked for the ride. Cohen v 


Kaminetsky : 
vitee-licensee distinction as to guests in automobiles 
yverruled and abolished. Cohen v. Kaminetsky 
Unavoidable accident” is part of a denial of negli- 
gence, not a separate and should not be 
charged to the jury as a separate issue. Cohen v 
Kaminetsky 


defense 





Requests to charge that an impediment on a sidewalk 
s a nuisance for which the creator is liable, or that 
ynstruction by an abutting owner of his drainage 
in such manner t it causes the water to 
flow upon the sidewalk and > dangerous by 
its freezing creates liab proper in case 
based on diversion of surface waters as they omit 
the principle of “reasonable use” by the owner of 
iis lands. Gellenthin v. J. & D. Inc 
One retained by a second party in order to discharge 
an obligation by the second party to a third party, 
is only liable to the t party to the extent of the 
ybligation assumed | to the second party 
Huber v. Serpico et al apy: : 
A charge that a plaintiff is not to be compensated for 
a condition if tl} condition was “possibly” the 
esult of or connected with a prior condition of his 
health is erroneous. Dalton v. Gesser and Carpenter 
An injured party is entitled to recover for all injury 
which was caused either solely by defendant's neg- 
ligence or to which defendant's negligence was a 
substantial contributing Dalton v. Gesser 
and Carpenter 
A plastic toy sling-shot is not an inherently danger- 
us article to the user. Levis v. Zapolitz et als 
order for an article to be deemed “inherently dan- 
gerous duty of inspection for 
latent defects a vendor, the danger of injury 
must stem from re of the article itself and 
t from any defect therein. Levis v. Zapolitz et als 
Failure to make any ins} is not basis for suit 
in negligence against vendor where only duty was 
to inspect for patent defects and injury was caused 
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by latent defect. Levis Zapolitz et als , 
general. a vendor who is a mere middleman or 
conduit between manufacturer and consumer is 


inder no duty toi test the article for lat- 
ent defects. Levis v. Zapolitz et als 
To impose liability on owner for injuries to contrac- 
tor’s employees on basis that owner's agent negli- 
gently directed the work, both authority of the 
agent to direct t work and negligent direction 
resulting in the injury must be shown. Marion 
et als v. P.S 
The unloading of massive equipment from railroad 
cars is not inherently dangerous nor a nuisance per 
se and hence is no exception to the rule absolving 
one from liability to employees of an independent 
contractor doing the work. Marion et als v. P.S... 
Absent control over the job site or direction of the 
manner in which the work is or was to be done, an 
owner is not liable to employees of a contractor 
for injuries resulting from either the condition of 
the premises or the doing of the work, unless the 
work was itself a nuisance per se, and this immun- 
ity is not lost by reservation or exercise of a mere 
general power of superintendence to insure com- 
pliance with the contract. Marion et als v. P.S. . 
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Where the employer owes a duty of reasonable care 
9 another and delegates performance of this duty 






to an employee, it is liable to such other for injuries 
sustained as a proximate result of a default in per- 
formance thereof by the employee though such de- 
fault was a breach of the employee's obligation to 
the employer and contrary to his instructions. 
= Becker v. Newark et al ETO Ce 
Thefact that an employee is motivated by her own 
personal purposes in failing to discharge her em- 
ployer’s duty to another delegated by the employer 
her is no defense to the employer in an action by 
such other. Becker v. Newark. et al eae 
Appeals Court Delimits ‘Inherently Dangerous’ Doc- 
_trine of Liability ee : 
The Uniform Commercial Code overturns the rule 
of Nisky v. Childs as well as the underlying inn- 
keeper rule which it applied. Sofman v. Denham 


oa 


I'he doctrine of implied warranty of fitness for con- 
sumption applies to food sold in a cafeteria: Nisky 
Childs distinguished. Sofman v. Denham Food 
Service é ao 
The existence of extra hazards at a crossing requir 
extra precautions by the railroad in warning trav- 
elers, beyond those required by N.J.S.A. 48:12-57 
and R.S. 48:12-58 for crossings generally, whether 
or not the hazards were created by the railroad 
_ itself. Shutka v. Penn. R.R : ty naver 
the extra-hazardous nature of a grade crossing is a 
question of fact for the jury where the trial court 
first determines that there is sufficient evidence to 
warrant submitting the question. Shutka v. Penn 
R 


ing, obstructions to view of the tracks, and back- 
ground lighting which affects effectiveness of train 
lights, question of extra-hazardous condition of 
crossing is for jury, and where, in addition. evi- 
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dence is train's light was dim and accident occurred 
at night, question of contributory negligence is for 
jury. Shutka v. Penn R. R. é 
One who enters premises of an employer for a private 
sale to an employee at a place directed by the em- 
ployee, without prior disapproval of the employer, 


302 


is a licensee of the employer, where such action 


does not exceed generally accepted modes of be- 
havior. Handleman v. Cox et al 
The duty of an occupier to a licensee is merely to 
refrain from wilful injury and to warn of or correct 
a known dangerous condition which the occupier 
could reasonably anticipate the licensee would not 
observe and avoid. Handleman v. Cox et al 
The duty of an occupier to a licensee does not extend 
to dangers unknown to the occupier or to an agent 
performing a service for the occupier in relation to 
licensee. Handelman v. Cox et al 
One of the tests of an implied invitation by an occu- 
pier is whether the entry on the premises was of 
interest or advantage to the occupier. Handelman v. 
Cox et al eas 
Held, with dissent, jury could on facts, find sales- 
man’s entry to restricted area of premises to make 
private sale to employee was of interest or advant- 
age to employer so as to make him implied invitee. 
Handelman v. Cox et al nitataela 
Held, with dissent, denial of motion to reopen after 
direction of dismissal, to introduce evidence which 
would have made out jury case but which was im- 
providently withheld for tactical reasons, was 
abuse of discretion where reopening could have 
been done without delay or prejudice to defendant. 
Handelman v. Cex et 21 
A shirowncr 


to do a job using 





who retain 
a substance inherently dangerous 
to human safety, owes a duty to employees of a 
subcontractor to ascertain whether the contractor 
and subcontractor are competent and to see that the 
manner and method of their doing the work is 
proper. United Pilots Assn v. Haleck 
The rule that the obligation to provide a reasonably 
safe place for employees of an independent con- 
ractor to work does not extend to situations where 
the work itself creates the danger, does not apply 
where the shipowner requires the work to be done 
in an inherently dangerous manner. United Pilots 
Assn v. Haleck oe 
The operation of a sewer system by a municipality is 
the exercise of a proprietary function in which it 
is liable under ordinary principles of negligence. 
Clay v. Jersey City 
The duty of a municipality operating a sewer system 
includes making reasonable inspections to discover 
and correct defects which ought to be anticipated 
as the ordinary result of use of the sewer and is 
not limited to repairing defects after they have 
been called to its attention by citizens. Clay v 
Jersey City ee One ae 
Held. on facts, municipality is liable to owner for 
failure to discover and correct leak in sewer main 
damaged property. Clay v. Jersey 
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it Knew or should have 
load exceeded the statutory 
the licensed load, and the 
without inquiring as to cap- 
y of negligence in thereby 
causing the scale to break because the overweight 
truck exceeded the scale’s capacity. Fortugno v. 
Schiavone-Bonomo-Stichmann a ae eee 
The fact that a truck with its load exceeds the high- 
way weight limitations imposed by N.J.S.A. 39:3-84 
is relevant and material to a consideration of 
whether it was negligent to drive such truck upon 
someone's driveway scale. Fortugno v. Schia- 
VORE-HONOMIO Gee ons sna win nich ae eee ee 
An operator of a rooming 
sustained by a roomer as a result of the operator’s 
negligent failure to warn the roomer of a fire in 
the premises after becoming aware thereof. John- 
son v. Kolibas eres 2 eR oe 
An operator of a rooming house owes his occupants 
the duty to exercise ordinary care to render the 
premises reasonably safe for their use and this duty 
encompasses the obligation to exercise reasonable 
care to warn his occupants when he becomes aware 
the premises are no longer safe. Johnson v. Kolibas 
The chief distinction between a tenant and a lodger 
is in the character of their possession: the former 
having exclusive possession, while the latter has 
only the right to use the premises subject to the 
landlord's retention of control and right of access. 
Johnson v. Kolibas Bip ae eit alo aca te : 
An instinctive choice of hazards made in an emerg- 
ency which represents the maker's best judgment 
cannot be deemed contributory negligence even if 
it later appears he erred in his choice. Johnson v. 
Kolibas ; Peete! Ry Pine, ae i ee 
The doctrine of res ipsa locquitur does not apply 
unless the occurrence in itsself ordinarily bespeaks 
negligence. Dombrowska v. Kresge-Newark Aes 
The res ipsa doctrine does not apply to a fall on an 
escalator caused by a small jerk or vibration of 
the escalator. Dombrowska v. Kresge-Newark 
In action for fall on escalator allegedly caused by jerk 
or vibration thereof. plaintiff must prove either 
that the jerk or vibration was unusual or that it 
was caused by a defective condition which defend- 
ant had notice of or should have discovered by rea- 
sonable inspection. Dombrowska v. Kresge-Newark 
Held, owner who constructed area adjacent to smooth 
sidewalk with an uneven surface, as a result of 
which child riding scooter went on uneven area, 
causing him to fall, is liable where he knew or 
should have known children operated scooters on 
the adjacent sidewalk and operation of a scooter 
on the subject premises was a permitted use. 
Doud v. Housing Authority ae rae 
landowner is liable for failure to construct his 
premises so as to preclude reasonably foreseeable 
injuries to one engaged in a permitted use of the 
premises. Doud v. Housing Authority 
An abutting owner is not liable for a defect in the 
sidewalk resulting from unknown negligent con- 
struction by his predecessor in title where the de- 
fect was such that to a layman it could equally as 
well have resulted from the force of the elements 
and pedestrian wear and tear. Hartye v. Grand 
Properties ; ; 
An abutting owner is chargeable with constructive 
notice of, and hence-liable for conditions caused by, 
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negligence in construction or repair of the sidewalk 
by a predecessor in title, only where such faulty 
construction is recognizable by a person of ordin- 
ary knowledge and experience. Hartye v. Grand 
Properties ‘ 
An owner of real property is not liable to a pedes- 
trian injured on the abutting sidewalk for negli- 
gence in the construction or repair of the sidewalk 
by his predecessor in title unless he had actual or 
constructive notice of such faulty construction or 
repair. Hartye v. Grand Properties 
An open door on a moving train is not an invitation 
to attempt to board the train and does not rebut 
the presumption of contributory negligence arising 
from attempting to board a moving train. Kovacs 
v. Penn R. R. 
One injured in attempting to board a moving train is 
guilty of contributory negligence. Kovacs v. Penn 
R. R. 
Summary judgment for defendant is proper where 
on plaintiff's own version of the accident sued upon 
he was guilty of contributory negligence as a mat- 
ter of law. Kovacs v. Penn R. R. 
Where motion for summary judgment is made by 
defendant on the basis of plaintiff's depositions, 
answers to interrogatories and pretrial statement, 
plaintiff is called upon to demonstrate that an issue 
of fact warranting trial on the merits exists. Kovacs 
v. Penn R. R. 
A motion for summary judgment may be made by a 
defendant and granted before trial on the basis of 
plaintiff's version of his cause of action as con- 
tained in his depositions, answers to interrogatories 
and pretrial statement. Kovacs v. Penn R. R. 
Proximate cause is one of the two necessary compon- 
ents of liability for negligence and should be prop- 
erly charged but failure to charge it or the erron- 
eous charge of it does not constitute reversible 
error where the charge as given was not likely to 
impede intelligent resolution of the dispute. Cap- 
aldo v. Reimer 
Failure to charge or improper charge on proximate 
cause was not reversible error here as on facts 
there was no question of proximate causation. 
Capaldo v. Reimer we 


NEGOTIABLE INSTRUMENTS 

A party taking a negotiable note in payment of, or as 
security for, an antecedent debt, is a holder in due 
course though satisfaction of the antecedent debt 
be conditioned on actual payment of the note. 
Altex v. Asay aa : a 

One taking a negotiable note by endorsement as col- 
lateral security for the payee’s debt is a holder in 
due course. Altex v. Asay a 

The authority of the president of a corporation to en- 
dorse a promissory note on behalf of the corpora- 
tion in the normal course of business is presumed. 
Altex v. Asay 


NEW TRIAL 

Where defendant in murder trial, on advice of com- 
petent counsel does not take stand and does not 
offer background testimony, and is convicted with- 
out recommendation of life imprisonment, he is not 
thereafter entitled to new trial on ground intro- 
duction of such testimony might have avoided the 
supreme penalty. State v. Johnson 

Applications for relief from judgment of conviction 
under R.R. 4:62-2(e) and (f{) are addressed to the 
discretion of the trial court. State v. Johnson 

Decisions by trial counsel as to the conduct of the 
trial. such as whether to have the defendant take 
the stand, even if they result in adverse effects, are 
simple facts of trial, not justiciable issues. State v. 
Johnson . 


NOTICE 

Held, on facts, proof of mailing sufficient to raise pre- 
sumption of receipt was not established. Szcezesny 
v. Vasquez ere 

The mere dictation or writing of a letter coupled 
with evidence of office custom as to mailing of 
letters is not sufficient to constitute proof of mail- 
ing: Szezeaniy v. VaSQue? ..~ <<. s.cnceccavewnon sea 

Where mail is sent without a return address, the 
court should not indulge in any presumption as to 
correctness of addressing or adequacy of postage. 
Szezesny v. Vasquez .. 

To raise the presumption of 
be established that it was properly addressed, with 
adequate prepaid postage, and deposited in a prop- 
er mail receptacle. Szezesny v. Vasquez 

Absent legislation or agreement as to the method of 
giving notice, there is a presumption that mail 
correctly addressed, stamped and mailed was re- 
ceived by the party to whom it was addressed. 
Szezesny v. Vasquez lato a 





OPTIONS 

Where agreement accords to each of several parties 
right of first refusal to meet any offer which may 
be submitted by outsider but makes no provision 
for eventuality that more than one of the parties 
will seek to exercise the right, and that eventuality 
occurs, the agreement is too indefinite and uncer- 
tain to be enforced and neither competitive bidding 
by the parties nor equal distribution between the 
parties is called for. Spiotta v. Milkon ee 

Effect of agreement giving party “right of first re- 
fusal to meet” any outside offer made for stock not 
decided. Spiotta v. Milkon 


PARENT AND CHILD 
The immunity of a parent from suit in negligence by 
his unemancipated minor child, does not extend 
to the personal representative of a deceased par- 
ent. Palcsey v. Tepper ... 
An unemancipated minor child may sue the personal 
representative of his deceased parent for damages 
for injuries sustained as a result of the deceased 
parent’s negligence. Palcsey v. Tepper asare 


PARTIES 

An unincorporated association may sue in our courts 
for the benefit of its Third Party members. Carpen- 
ters v. Riggs-Distler et als eed 

An unemancipated abandoned infant may sue grand- 
parents for injuries resulting from their negli- 
gence, though she lives with and is being supported 
by the grandparents, and consequently a joint 
tortfeasor may seek contribution from the grand- 
parent involved. Wilkins v. Kane 
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PARTNERSHIP — 

Partners may, as between themselves, sell the part- 
nership assets, dissolve the firm, and take their 
distributive shares as individual co-owners of a 
purchase money mortgage given in part payment 
for the partnership assets. Brodzinsky v. Pulek ... 


PAYMENT 


A check or note, either of a debtor or third person, 
received for a debt, is not payment if not iself paid, 
except where it is positively agreed to be received 
as payment. Spiotta v. Wilson 


PENDENTE LITE RELIEF 


A wife suing for divorce may not be allowed support, 
suit moneys or counsel fees pendente lite on her 
uncorroborated complaint and affidavits. Shindel 
EN, ES REE RESEND exces nee amc tar ae nmr 


To entitle a complaining wife to pendente lite relief 
in an action for divorce or separate maintenance 
she must on her application therefor at least show 
she has such a case as, if proved on final hearing, 
will entitle her to the relief she seeks. Shindel 
SSID | Shape a ksuah Sue cw teas eDs ey ee 


Corroborating affidavits are not necessary on an ap- 
plication for pendente lite relief in a separate 
maintenance action but are necessary where the 
wife sues for divorce. Shindel v. Shindel 


PHYSICIANS 


Where a physician under appropriate circumstances 
ceases to attend a patient, as where the patient is 
transferred to another hospital pursuant to court 
order, his responsibility ordinarily ceases. Clark 
EV MNMANIUINEN 5. hice Lica oo wic DATO sta RS SOS RBS otconete ea a 


An abandonment for which a physician is liable con- 


sists of a failure to continue to provide service to 
the patient when it is still needed in a case for 
which the physician has assumed responsibility and 
from which he has not been properly relieved. 
Clark v. Wichman 
Generally, the exclusion of a physician from practice 
in a private hospital is a matter which rests in the 
discretion of the managing authorities and relief 
may be granted by the courts only where the trus- 
tees have abused their discretion. Greisman v. New- 
SUS INS ND MR MODEAD MOR oc yg oh soma ce ons ters eh ate iiss stole 
A Doctor of Osteopathy licensed as a physician and 
surgeon by the State Board of Medical Examiners 
is entitled to admission to the Medical Staff of a 
private hospital affected with a public interest on 
the same, basis as other duly licensed physicians. 
Greisman v. Newcomb Hosp. etc. et al ............ 
A physician admitted to practice in the State of 
New Jersey, is by virtue of such licensure entitled 
to practice to the same extent as every other licens- 
ed physician in this State, including the customary 
use of hospital facilities. Greisman v. Newcomb 
JES PS Ca 7 pea se cee epee at oh a 
A by-law of a private hospital affected with a public 
interest requiring applicants for admission to its 
Medical Staff to be graduates of an A.M.A. ap- 
proved Medical School is invalid insofar as it ap- 
plies to a physician duly licensed as such by the 
State Board of Medical Examiners, but who did not 
graduate from an A.M.A. approved school, as it is 
contrary to public policy. Greisman v. Newcomb 
REID ID RUIN AU co ck eeu s SS lk pi star seMarad tA sxiwitnass Sis oll 
A by-law of a private hospital affected with a public 
interest requiring membership in the County Med- 
ical Society as a prerequisite to application for and 
admission to its Medical Staff, is contrary to public 
policy and void per se. Greisman v. Newcomb 
EES CASS The’ FBP Iai 2 seen es ee te pee eer anee eee 
A private hospital rendering general service, which, 
is the only hospital in the area, serves indigents for 
compensation from public funds, serves the gen- 
eral public on a paying basis, and solicits and re- 
ceives contributions from the public, is affected 
with a public interest. Greisman v. Newcomb 
LESS SOU in Bate SAT RC dy Sek Alert cater een aoe ReneS 
Private hospitals affected with a public interest come 
within the ruling in the Falcone v. Middlesex case 
so as to permit judicia! scrutiny of their actions in 
excluding or expelling physicians from their med- 
ical staffs. Greisman v. Newcomb Hosp. etc. 
PLANNING 
Fact that owner acquired property with knowledge 
of its zoning status is irrelevant to the extent of his 
rights as an owner of a non-conforming use to sub- 
divide his property. 
An owner of a tract on which there are several ten- 
anted dwellings which are valid non-conforming 
uses not meeting minimum lot and frontage re- 
quirements of the zoning ordinance, may separately 
convey each of the dwellings within suitable lot 
lines without violating the planning act or the 
municipal planning or zoning ordinances. Beers 
RE MAW EME Dn Giardina ae oe Ree Iaals oie ukhonins Soa 
A municipality may not by an attempted exercise of 
subdivision control impair the integrity of a legal 
non-conforming use. Beers v. Wayne ............ 
Nothing in the planning act was intended to under- 
mine the principle of protection of non-conforming 
BGR RSEIS Ws TVA: ooo. < soc lkleiewcs sh 2 waver 
Subdivision control is not a substitute for use-zoning 
nor intended as an antidote against non-conforming 
uses. Beers v. Wayne .. 


PLEADING 


Leave will be granted to file a supplemental answer 
and a counterclaim where facts have developed 
after filing of the complaint and answer which 
cause plaintiff to desire to dismiss the action but a 
justiciable issue or controversy still remains be- 
tween the parties. Moss et als v. Metal ............ 

Under R.R. 4:15-4, 14:13-4 and 4:13-5, a defendant 
may with leave of court file supplemental pleadings 
and a supplemental or late counterclaim. Moss 
Cg EID” RRR ee cnt Rr ee 

The defense of the Statute of Limitations must be 
pleaded affirmatively or it will not be available 
and this requirement will not be relaxed except 
where enforcement would be inconsistent with sub- 
stantial justice. Port of N. Y. Authority v. Hack- 
CN ON oo es el a noes acne on Aways wee dete 


PORNOGRAPHY 


Pornography: Riddle and Answer, 
- by J. Chernus, M.D. 
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PRACTICE 
Where a first judge has already indicated his dis- 
position of a matter, the same matter should not 
be raised before a second judge except in extra- 
ordinary circumstances. Metalsalts v. Weiss v. 
Elliott 
While the court may treat a motion to dismiss under 
R.R. 4:12-2(e) as one for summary judgment, this 
may be done only if matters outside the pleading 
are presented by depositions, admissions or affi- 
davits, and cannot be done on matters raised, with- 
out verification, in counsel’s oral arguments or 
briefs. P. & J. Auto v. Miller 
On a motion to dismiss a complaint under R.R. 4:12-2 
(e) for failure to state a cause of action, the inquiry 
is confined to the sufficiency of the facts alleged in 
the complaint, which for the purpose of the motion 
are admitted. P. & J. Auto v. Miller 
Leave will be granted to file a supplemental answer 
and a counterclaim where facts have developed 
after filing of the complaint and answer which 
cause plaintiff to desire to dismiss the action but a 
justiciable issue or controversy still remains be- 
tween the parties. Moss et als v. Metal 
Under Ft.R. 4:15-4, 14:13-4 and 4:13-5, a defendant 
may with leave of court file supplemental pleadings 
and a supplemental or late counterclaim. Moss 
et als v. Metal 
Under R.R. 4:42-1(b) a plaintiff may not ipieiaians his 
action without leave of court and such leave will 
not be granted where the dismissal would result 
in an injustice to the defendant. Moss et als v. Metal 
Addenda to Civil Practice Digest .................. 


PRIORITIES 
Under R.R. 4:82-2 and 3 priorities between inferior 
liens may be adjudicated on proofs submitted on 
proceeding for entry of default judgment in the 
foreclosure, or by default where the complaint lists 
the priorities and the supporting facts, but other- 
wise are to be determined on applications for sur- 
plus moneys. Silver vs. Williams, et al 
A junior judgment holder who validly executes on 
his judgment and levies on the debtor’s lands be- 
fore execution and levy by a prior judgment holder, 
obtains priority over the prior judgment holder in 
the property. Silver v. Williams et al . at: 


PRIVILEGE 
While N.J.S. 2A:84A-19 provides that no person has 
the privilege to refuse to submit to examination for 
the purpose of discovering his physical or mental 
condition, no provision is made for an adverse in- 
ference from a refusal to so submit and none may 
be drawn therefrom. State v. Immerman 
An investigation of the activities of a corporate em- 
ployee for the purpose of securing a basis for his 
discharge is a service performed as “corporate 
agent” and not as a lawyer and hence communica- 
tions received therein are not within the attorney- 
client privilege. Metalsalts v. Weiss ... 
The attorney-client privilege barring disclosure e 
communications from a client to his attorney ap- 
plies only to communications made to the attorney 
in his professional capacity, where he is acting pec- 
uliarly within the province of an attorney-at-law, 


in a strict attorney-client relationship, and not 
where he acts merely as an agent for another. 
Metalsalts v. Weiss 


PROCESS 
A crossclaim for contribution against a non-resident 
tortfeasor motorist is within the scope of N.J.S.A 
39:7-2 and hence may be served on him by serving 
the Director of Motor Vehicles. Clare v. Fliegel et al 
While R.R. 4:4-1 and 4:42-2(a) require issuance of 
summons within 10 days of filing of complaint, dis- 
missal of complaint for failure so to do is not mand- 
atory but rests in discretion of court and will be 
denied where defendant suffered no prejudice 
thereby. Clare v. Fliegel et al 
The court may in its discretion order service of a de- 
fendant’s answer and crossclaim simultaneously 
with service of the plaintiff's summons on a Co- 
defendant. Clare v. Fliegel et al . : 
A plaintiff in an out of state action w oe takes jen i- 
tions in New Jersey for use in that action may 
while attending such deposition proceeding be 
served with a subpoena to testify in another action 
pending in New Jersey arising out of the same 
transaction. Grober v. Kahn . eels 


PROXIMATE CAUSE 

Proximate cause is one of the two necessary compon- 
ents of liability for negligence and should be prop- 
erly charged but failure to charge it or the erron- 
eous charge of it does not constitute reversible 
error where the charge as given was not likely to 
impede intelligent resolution of the dispute. Cap- 
aldo v. Reimer 

Failure to charge or improper charge on proximate 
cause was not reversible error here as on facts 
there was no question of proximate causation. Cap- 
aldo v. Reimer bes ae af 


PUBLIC UTILITIES 

A utility company which maintains facilities in the 
public streets by virtue of a legislative franchise 
has no vested right to maintain its facilities in any 
specific location, its right being conditioned on its 
signa to relocate them at its own expense W hen 
he public convenience or necessity requires. Port 
of N.Y. Authority v. Hackensack Water 
The common law rule as to utility liability for relo- 
cation of facilities applies in a particular situation 
until the Legislature provides otherwise. Port of 
N. Y. Authority v. Hackensack Water 
The Port of New York Authority being a govern- 
mental agency performing a governmental function 
in operating bridges and tunnels, as between it and 
a public utility owning facilities under streets at 
bridge or tunnel approaches the latter must bear 
the cost of relocating the facilities when required 
for bridge or tunnel operation and maintenance. 

Port of N. Y. Authority v. Hackensack Water . 


QUORUM 
Disqualification of a member of a municipal govern- 
ing body does not extend further than to prevent 
him from voting on a matter in which he is person- 
ally interested. Ziegenbalg v. Mayor 
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RAILROADS 

The existence of extra hazards at a crossing require 
extra precautions by the railroad in warning tra- 
velers, beyond those required by N.J.S.A. 48:12-57 
and R.S. 48:12-58 for crossings generally, whether 
or not the hazards were created by the railroad it- 
self. Shutka v. Penna. R. R. 

The extra-hazardous nature of a grade crossing is a 
question of fact for the jury where the trial court 
first determines that there is sufficient evidence to 
warrant submitting the question. Shutka v. Penn 
2 BES SNE NUE ET ach BPS hal COST AN PE YEN AeA SN 

Held, where facts indicate a curve in road near cross- 
ing, obstructions to view of the tracks, and back- 
ground lighting which affects effectiveness of train 
lights, question of extra-hazardous condition of 
crossing is for jury, and where, in addition, evid- 
ence is train’s light was dim and accident occurred 
at night, question of contributory negligence is for 
jury. Shutka..v.. Pennie. Bee coe esc ca ods wcosong ends 

An open door on a moving train is not an invitation 
to attempt to board the train and does not rebut the 
presumption of contributory negligence arising 
from attempting to board a moving train. Kovacs 
Ws TANNER ER 2S aa: arnt eos ast ac eg ae ah ere 

One injured in attempting to board a moving train is 
guilty of contributory negligence. Kovacs v. Penn 
a | ee See LS : 


REAL PROPERTY 


The rule that a person is chargeable with such facts 
concerning a tenancy as inquiry from those in 
physical possession would have revealed does not 
encompass tenants not in visible possession. Jersey 
City Merchants Council et als v. Jersey City etal .. 

Surface Water Drainage, by Donald V. Dobbins .... 

The contractual obligation to ‘cause the property 
lines of the lands to be indicated to the buyer” did 
not require staking of the lines and was satisfied 
by delivery of a correct survey with the offer to 
have the surveyor available to assist the buyer. 
HIUDEL VOISCTPICO: CUsBe noe w lode eikiaass og ew sioreee ins 


An assignment by a common grantor of its rights in 
a covenant appurtenant to its lands, transfers 
nothing where the grantor had previously conveyed 
the lands. Packanack Vv. DOIg 2... ccwecsces 

A covenant or restriction by a grantee for himself, 
his heirs and assigns to the grantor, its successor 
and assigns, in a deed stating same is to run with 
the land, where the grantor has remaining lands, 
is one appurtenant to such remaining land enforce- 
able by subsequent grantees of such remaining 
land. Packanack V: T0GHE o.. ice cao diese oe cvaesuns ones 

A covenant of restriction in a deed intended to 
become appurtenant to and run with the remaining 
lands of the grantor, is enforceable by subsequent 
grantees of such remaining lands, though similar 
covenants or restrictions are not contained in sub- 
sequent deeds by the common grantor. Packanack 
Ny MORE Scot rc eae ce ais, Aeacais lend ticle A See ee EP en ee 


The holder of a note secured by a mortgage may val- 
idly recover judgment on the note, issue execution 
thereon, levy thereunder on and sell the mortgaged 
property, without first foreclosing the mortgage. 
STIVOR Vs WR LEIOIOS OE GE 5 oie hci aja co.d oan 6s leo uses 

While a holder of a bond and mortgage cannot, by 
virtue of statute, proceed on the bond prior to fore- 
closure of his mortgage or of another mortgage 
cutting off his mortgage, this restriction does not 
apply to the holder of a note secured by mortgage. 
Silver vir Walliams: Ob O os oss sess hc avons ese ex oe 

A junior judgment holder who validly executes on 
his judgment and levies on the debtor's lands be- 
fore execution and levy by a prior judgment hold- 
er, obtains priority over the prior judgment holder 
in the property. Silver v. Williams et al .......... 

Airport must pay for air easement over neighboring 
property. United States v. Causby . .........666-- 

The fact that the true owner of an interest in im- 
proved realty is unaware of his interest does not 
prevent the occupier from obtaining title by ad- 
verse possession under the 20 year statute of limita- 

tions where the occupier and his predecessors in 
title had been in continuous possession, had exer- 
cised the full dominion and control of owners, and 
claimed title as against the world, for more than 
20 years. Meyers v. Pavalkis et als .............. 
The 20 year statute of limitations begins to run from 
the date the true owner was disseized of his interest 
in the property. Mevers v. Pavalkis et als ......... 
presumption of adverse user arises from uninter- 
rupted user of improved property for 20 years or 
more, casting the burden on the opposing party to 
rebut the presumption by (1) contradicting or ex- 
plaining the facts on which it rests (2) proving the 
us2 was contentious or interrupted (3) proof of 

permission asked and granted (4) that it was a 

secret user or (5) that it was such use as to be 

neither physically capable of prevention or of ac- 
tion. Meyer v. Pavalkis et als ................... 

By virtue of the compact of 1905 between New Jersey 
and Delaware, New Jersey has jurisdiction over, 
and the right to make riparian grants of suba- 
queous lands on the New Jersey side of the Dela- 
ware River though such lands may technically be 
within the borders of Delaware. Main v. B & R 
‘US a ie 22 tc Se ne eee eran DeSean SM Dard nop meaktny Sein 

An owner cannot dispute the source of his title. 
Main v. B é& RR Enterprises. ....... 6k 5s csi scsecncs 

Where grants refer to a map or plat, the instruments 
of title are to be read in the light of the map, as 
well as of all the surrounding circumstances. Lev- 
inson v. Costello .... 

In construing easements, the intent of the conveyor 
is normally determined by the language of the 
conveyance read as an entirety and in the light of 
surrounding circumstances. Levinson v. Costello .. 

The use of an easement must not unreasonably inter- 
fere with the use and enjoyment of the servient 
estate. Levinson v. Costello 

Held. on facts, deeds granting 10 ft easement and 
reserving 10 ft easement abutting that conveyed, 
for purpose of access to highway on one side and 
ocean on the other, created 20 ft passageway and 
not separate easeme..ts with distinct incidents. 
[We i, Seg |. | 1 hr a ae rea eeet Ee eee eae nk n 

Easement giving right of use of beach in develop- 
ment to “property owners and occupants only of 
the development”, includes right of invitation of 
guests for a specific occasion or period in the com- 
pany of the host owner or occupant, but not right 
to issue generalized standing invitations or permits 
to use same at any time. Levinson v. Costello 
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huire A joint tenancy may be terminated and converted 
tra- ito a tenancy in common by agreement, by the 
2-57 sienation by one of the joint tenants of his interest 
pther so as to destroy one of the four unities of interest, 
d it- title. time and possession, or by conduct sufficient 
ae ) indicate all parties have mutually treated their 
is a interests as belonging to them in common. Brod- 
ourt PPAR TN ols asciode vars oe Bae Biae iene sama 
e to N rse of dealing by joint tenants in reference to 
Penn the property jointly owned may by implication 
.... 3% 4 establish a severance, termination or abandon- 
OSs- ' ment of the joint tenancy. Brodzinsky v. Pulek . 
a RECEIVERSHIPS 
1 of The full faith and credit clause does not protect a 
vid- ~ judgment obtained against an insolvent corpora- 
rred n from being invalid as against the receiver of 
; for the corporation as provided in N.J.S.A. 14:14-25. 


cece OO Perilstein v. Shield-Well 
tion a creditor files his claim with the receiver he 


When 
the impliedly consents to jurisdiction of the court in 
sing vhich the receivership is pending to determine in 
yacs a summary manner a set-off or counterclaim assert- 
nba >d by the receiver to recover unlawful preferential 
n is payments made to the creditor. Perilstein v. 
enn Shield-Well 


°° REFORMATION 
VYhere husband and wife intended to take mortgage 
as co-owners without right of survivorship, but by 





- reason of scrivenor’s ignorance of N.J.S.A. 46:2D-1 
not they became joint tenants, mortgage may be re- 

i formed to make them tenants in common. Brodzin- 
sey 

sky v. Pulek ENN Te on nen rhe yep 
m ter making an agreement, the instrument reduc- 

rty x ng it tow riting by a mistake of law fails to express 
did 1e contract which the parties actually entered into, 
led -eformation may be had accordingly. Brodzinsky v 
to ee 
er. RES IPSA LOQUITUR 
pee — that patient suffered skin burns and sloughing 
m lowing injections of Levophed is no basis for 
ers asplying res ipsa doctrine since laymen would not 
ed cnow what it is, its purposes, its dangers, whether 


Or ts use Was warranted, or whether it was properly 
administered. Renrick v. Newark 
or a malpractice case, the doctrine of res ipsa loquitur 
th applies only where the asserted negligence consists 
As, 1f conduct so obviously wanting in reasonable 
'e- nedical skill and prudence that it may be so ad- 
, judged even by a layman, and is not related to tech- 
aU ical matters peculiarly within the ee of 
medical practitioners. Renrick v. Newark ..... 
e doctrine of res ipsa loquitur does not apply un- 
less the occurrence in itself ordinarily bespeaks 
negligence. Dombrowska v. Kresge-Newark .. 
res ipsa doctrine does not apply to a fall on an 
escalator caused by a small jerk or vibration of the 
Ur escalator. Dombrowska v. Kresge-Newark 


RES JUDICATA 

d Judgment of state court finding bankrupt had incur- 
e. red debt by fraud is res judicata on that issue and 
. 14 bars determination in bankruptcy court that debt is 
ry lischargeable. In re Johnson 


RESTAURANTS 
it The Uniform Commercial Code overturns the rule of 
5 Nisky v. Childs as well as the underlying inn- 
keeper rule which it applied. Sofman v. Denham 
pone Service, Inc 
> doctrine of implied warranty of fitness for con- 
ceasauiens applies to food sold in a cafeteria: Nisky 
Childs distinguished. Sofman v. Denham Food 
Service. Inc. 


8 _-—~«RESTRAINTS 

; Verification of the complaint to support an applica- 
tion for ex parte pendente lite restraint should be 
n personal knowledge and not merely by affidavit 
stating the allegations are true to the best of the 
affant’s knowledge, information and belief. Zieg- 
enbalg v. Mayor Seer ant 


1 
l RIGHT OF FIRST REFUSAL 
Where agreement accords to each of several parties 
16 right of first refusal to meet any offer which may 
be submitted by outsider but makes no provision 
for eventuality that more than one of the parties 
will seek to exercise the right, and that eventuality 
xccurs, the agreement is too indefinite and uncer- 
tain to be enforced and neither competitive bid- 
ding by the parties nor equal distribution between 
the parties is called for. Spiotta v. Milkon 
fect of agreement giving party “right of first re- 
fusal to meet” any outside offer made for stock not 
decided. Spiotta v. Milkon 


ROOMING HOUSES 

16¢ An operator of a rooming house is liable for injuries 
Sustained by a roomer as a result of the operator's 
negligent failure to warn the roomer of a fire in the 
premises after becoming aware thereof. Johnson 
v. Kolibas .... 
An operator of a rooming house owes his occupants 
the duty to exercise ordinary care to render the 
premises reasonably safe for their use and this 
duty encompasses the obligation to exercise rea- 
sonable care to warn his occupants when he be- 
‘omes aware the premises are no longer safe. John- 
son v. Kolibas 
he chief distinction between a tenant and a lodger 
is in the character of their possession: the former 
having exclusive possession, while the latter has 
nly the right to use the premises subject to the 
andlord’s retention of control and right of access. 

Petes v. Kolibas 


RUI LES 

ule Beg acg agg : 
eport of N. J. Supreme Court's Committee on Rules 
e reese Preliminary Draft of the Proposed Rule for 
Review of Decisions of the Tax Court of the U.S... 
Tentative Draft of Proposed Amendments to the 
Rules : : ie ia 
New Rules and Amendments. 
Addenda to Civil Practice Digest 


SALES 
A plastie toy sling-shot is not an inherently dan- 
gerous article to the user. Levis v. Zapolitz et als .. 
In order for an article to be deemed “inherently dan- 
Zerous” so as to impose a duty of inspection for 
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91 


latent defects on a vendor, the danger of injury 
must stem from the nature of the article itself and 


not from any defect therein. Levis v. Zapolitz et als 91 
Failure to make any inspection is not basis for suit . 

in negligence against vendor where only duty was 

to inspect for patent defects and injury was caused 

by latent defect. Levis v. Zapolitz et als ......... 91 


{n general, a vendor who is a mere middleman or ™~ 
conduit between manufacturer and consumer is 
under no duty to inspect or test the article for la- 
tent defects. Levis v. Zapolitz et als .............. 

The Uniform Commercial Code overturns the rule 
of Nisky v. Childs as well as the underlying inn- 
keeper rule which it applied. Sofman v. Denham 
Food Service 

The doctrine of implied w arranty of fitness for con- 
ay or applies to food sold in a cafeteria; Nisky 

Childs distinguished. Sofman v. Denham Food 
Susctn 5 SEEN 


SECURED TRANSACTIONS 


Perfection of Security Transactions, 
R. Kennedy 


SECURITIES 
The state courts have no jurisdiction to determine the 
exempt or non-exempt status of corporate shares 
under the Securities Act of 1933, since such ques- 
tion has been preempted by Congress and juris- 
diction lies in the federal agencies or federal 
courts. Trad v. Hodes et al 
An action in lieu of prerogative writ to compel a cor- 
poration and its transfer agent to make an unre- 
stricted registration transfer of shares of the cor- 
poration, will not lie unless the right is clear and 
there is no other adequate remedy available. Trad 
v. Hodes et al . SPR 
Delivery of stock certificates with appropriate en- 
dorsements transfers title as of the date of delivery 
though further action is necessary for the trans- 
feree to obtain new certificates. Smith et al v. 
WRRRIiiat Se OV EVOES. 2c ods cnce care arn eaten wes 
Some Observations of the W ork and Administration 
the Securities and Exchange Commission, by 
Jr. 


91 


269 


269 


by Prof. Frank 
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363 


of 


Edward Schoen, 


SECURITY 
Where a debtor assigns accounts receivable to a cred- 
itor as security, the creditor is obliged to use rea- 
sonable diligence to effect collection thereof and is 
liable to the debtor for any diminution in value of 
the security resulting from failure to so do. United 
v. Champs, et al . 


SEPARATE MAINTENANCE 

In determining the amount of separate maintenance 
to be awarded, the impact of income taxes on the 
award should be considered along with the other 
elements such as the parties’ prior standard of liv- 
ind and their income, so that if possible the wife 
can continue the prior mode of living. Salvatore 
MY; CARN OBED rn ash ks S26 9 sae te Ae ee aia 

In fixing award for separate maintenance, fact that 
husband willingly undertook expenses of main- 
taining another household for a paramour will be 
considered. Salvatore v. Salvatore . 

Whether award for separate maintenance should or 
should not be retroactive to date of abandonment 
is for discretion of the trial court. Salvatore v. 
Salvatore 


SEPARATION AGREEMENTS 

A wife who sought and obtained an order for support 
in the Juvenile and Domestic Relations court can- 
not enforce the support provisions of a separation 
agreement for the period the order was in force. 
eit get AGG; FAUSIOR © 55 5: con Warden a aie ebahudalas 

Absent a dam casta clause ina separation agreement, 
adultery by the wife committed after the agree- 
ment does not relieve the husband of his obliga- 
tions under the agreement. Equitable v. Huster 

A divorce obtained by the husband does not term- 
inate his obligation to pay support under a separa- 
tion agreement if the intention of the parties was 
that the agreement should survive dissolution of 
the marriage. Equitable v. Huster . 

A wife's damages for loss of property held by her and 
her husband as tenants by the entirety, by reason 
of his failure to make mortgage, tax and insurance 
payments thereon as required by a separation 
agreement, is not the amount of the payments de- 
faulted, but her actual loss, if established. Equit- 
able v. Huster ; , 


SIDEWALKS 

An abutting owner is not liable for a defect in the 
sidewalk resulting from unknown negligent con- 
struction by his predecessor in title where the de- 
fect was such that to a layman it could equally 
as well have resulted from the force of the ele- 
ments and pedestrian wear and tear. Hartye v. 
Grand Properties 

An abutting owner is chargeable with constructive 
notice of, and hence liable for conditions caused 
by. negligence in construction or repair of the 
sidewalk by a predecessor in title, only where such 
faulty construction is recognizable by a person of 
ordinary knowledge and experience. Hartye v. 
Grand Properties 

An owner of real property is not ‘liable to a pedes- 
trian injured on the abutting sidewalk for negli- 
gence in the construction or repair of the sidewalk 
by his predecessor in title unless he had actual or 
constructive notice of such faulty construction or 
repair. Hertye v. Grand Properties 


: SLANDER 
In action for slander based on defamatory statements 
not slanderous per se under the law, plaintiff must 
prove the utterance was the cause of some special 
harm. Arturi v. Tieble & Drozd 
The special harm necessary to support an action for 
slander based on utterances not slanderous per se 
“ harm of a material or seidesinielid nature. Arturi 
Tieble & Drozd 166 
Mental suffering or illness is not alone sufficient to + 
show special damage necessary to support an ac- 
tion for words not actionable per se, though dam- 
ages may be awarded therefor once pecuniary loss 
resulting from the slander is established. Arturi v. 
Tieble & Drozd 
Damages recoverable for slander are those resulting 
from the conduct of third persons, not from the 
defamer and do not encompass as special harm 
emotional distress_caused to the person slandered 
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by his own knowledge that he has been “defamed. 
Arturi v. Tieble & Drozd 166 

Charge that plaintiff whistled at women is not slan- 
der per se. Arturi v. Tieble & Drozd .. 


SPECIFIC PERFORMANCE 

Specific performance is a discretionary remedy to be 
exercised according to equitable principles in the 
circumstances present and may be awarded the 
vendee when the land has been misdescribed as to 
character, quantity or title. Stehr v. Sawyer 

Ordinarily where the title is partially defective, the 
appropriate remedy is to compel the vendor to 
convey whatever he has with a proportionate 
abatement of the purchase price, but if the vendee 
had actual or constructive notice of the defect 
before entering into the contract, no abatement will 
be allowed. Stehr v. Sawyer 

The relief of specific performance without abatement 
is subsumed under the general heading of specific 
performance in action seeking specific performance 
with abatement and may be granted though not 
specifically sought in the complaint or pretrial 
order. Stehr v. Sawyer 

Though a vendee by reason of notice of a defect has 
no claim for abatement, he may if he sees fit to 
accept the land with its defects and pay the full 
price, compel a conveyance of whatever the vendor 
is able to convey. Stehr v. Sawyer . ee 


166 


195 


195 


195 


STATUTE OF FRAUDS 
Full performance by an attorney in reliance on an 
oral agreement with his client to have the cost of 

his services charged against the real property in- 
volved, will bar the application of the statute of 
frauds. Wilde v. Wilde 


STATUTES 
Whether a statute is retrospective or only prospective 
is a question of legislative intent. State v. Lanza .. 
While a statute cannot make itself operative as of a 
date prior to its enactment, the legislature can, 
within constitutional limits, legislate effect upon 
prior transactions. State v. Lanza 
While ordinarily legislation is presumed to be pros- 
pective only unless a contrary intent is manifest, 
where the legislation is remedial the presumption 
is for retrospective as well as prospective effect 
absent clear indication contra. State v. Lanza .... 
While the ordinary and popular meaning is to be 
given to words in a statute unless it is evident 
that they are employed in a technical sense, liberal 
effect is always given to legislative intent where 
possible, the statute is to be read in relation to the 
evil or mischief to be suppressed, and when the 
words used are susceptible of two meanings, the 
one favorable and the other hostile to its principal 
design, the former should prevail. State v. E. H. 
Miller Trans 
While not binding on the courts, administrative inter- 
pretation of a statute over a considerable length of 
time will be afforded respect and will not be light- 
ly disregarded. Safeway v. Furman 
Where a word or phrase occurs more than once in a 
statute, it should be given the same meaning 
throughout unless there is a clear indication contra, 
with that meaning which is clear in one place being 
applied throughout. Safeway v. Furman 
The legislative history and the purpose of an enact- 
ment will be considered in ascertaining legislative 
intent. Safeway v. Furman 
While there is no room for judicial construction when 
the language of a statute is clear and unambiguous, 
language which in some instances and at first blush 
may appear clear may be ambiguous in other in- 
stances and may be shown to be so by surrounding 
circumstances, including different facts, purpose of 
the legislation, and other legislative provisions. 
Safeway v. Furman 
The cardinal guide in interpretation of statutes is the 
legislative intent. Safeway v. Furman etc. 
Absent a severability clause there is a presumption 
that the Legislature intended the statute to be ef- 
fective as an entirety and not that an invalid part 
should be severable. Thiokol v. Morris 
An amendment by the Assembly to a part of a Senate 
bill does not in effect make it an assembly bill so 
as to come within Sec. 6, Par. 1 of our Constitu- 
tion. Thiokol v. Morris 
Statutes concerning local or county governing bodies 
are to be liberally construed but those dealing with 
administrative agencies are to be strictly construed 
especially in reference to a grant to such agency of 
power to expend public funds. Bd of Freeholders 
v. County Park Comm. ibaa eee 
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SUBDIVISION 

Held, provision in contract calling for “preliminary 
subdivision approval” meant “tentative approval” 
as provided for in N.J.S.A. 40:55-1.18. Purich v. 
Weininger 
A requirement for provision for an adequate drain- 
age system, imposed as a condition of approval of 
a subdivision application, is a condition to be met 
for valid tentative approval, and not a condition of 
final approval. Purich v. Weininger 
When a resolution of a Planning Board approving. a 
subdivision application calls for changes to be 
made in the map submitted and for those changes 
to be passed upon by the municipal engineer, such 
conditions attach to the tentative approval. Purich 
v. Weininger 
Fact that owner acquired property with knowledge 
of its zoning status is irrelevant to the extent of his 
rights as an owner of a non-conforming use to sub- 
divide his property. Beers v. Wayne 
An owner of a tract on which there are several ten- 
anted dwellings which are valid non-conforming 
uses not meeting minimum lot and frontage re- 
quirements of the zoning ordinance, may sepa- 
rately convey each of the dwellings within suitable 
lot lines without violating the planning act or the 
municipal planning or zoning ordinance. Beers 
v. Wayne 
A municipality may not by an attempted exercise of 
subdivision control impair the integrity of a legal 
non-conforming use. Beers v. Wayne 
Nothing in the planning act was intended to under- 
mine the principle of protection of non- ~conforming 
uses. Beers v. Wayne 
Subdivision control is not a substitute for use-zoning 
nor intended as an antidote against non-conforming 
uses. Beers v. Wayne 
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SUMMARY JUDGMENT 

Where party establishes prima facie right to summary 
judgment, burden is on opponent to affirmatively 
demonstrate that a material factual issue exists. 
Spiotta v. Wilson 

On a motion for summary judgment by defendant 
supported by affidavits and depositions negating 
the factual allegations of the complaint, plaintiff is 
required to show by competent evidential material 
that a genuine issue of material fact exists and 
the allegations of his verified complaint will not 
be taken as true so as in themselves to withstand 
the motion. Amabile v. Lerner 

Summary judgment for defendant is proper where 
on plaintiff's own version of the accident sued pon 
he was guilty of contributory negligence as a mat- 
ter of law. Kovacs v. Penn R. R. 

Where motion for summary judgment is made by 
defendant on the basis of plaintiff's depositions, 
answers,to interrogatories and pretrial statement, 
plaintiff is called upon to demonstrate that an issue 
of fact warranting trial on the merits exists. Kovacs 
v. Penn R. R. 

A motion for summary judgment may be sinslie oe a 
defendant and granted before trial on the basis of 
plaintiff's version of his cause of action as con- 
tained in his depositions, answers to interrogatories 
and pretrial statement. Kovacs v. Penn R. R 





SUPREME COURT COMMITTEE REPORTS 

Report of N. J. Supreme Court's Special Committee 
on Attachment 

Report of N. J Supreme Court’ s Committee on Dis- 
trict Court Practice and Procedure .. 

Report of N. J. Supreme Court's Committee on Mun- 
icipal Courts ; 

Report of N. J. Supreme Court's s Committee on Juve- 
nile And Domestic Relations Courts .... 

Report of N. J. Supreme Court's Committee eon Rules 

Report of N. J. plague Court's Committee on Crim- 
inal Procedure i 

Report of Committee on Post- Conviction Rights of 
Indigents 


SURETY 

A contractor is entitled to set-off against the amount 
due a subcontractor on a bonded contract an inde- 
pendent claim against the subcontractor and this 
right of set-off is ordinarily superior to the surety’s 
rignt of subrogation. Guarantee v. Tandy & Allen 

An owner's or contractor's right of set-off is ordin- 
arily superior to the right of subrogation of a 
surety to the funds due from the owner or contrac- 
tor under the bonded contract. Guarantee v. Tandy 
& Allen Se een WE ens : 

A contractor's right to apply the contract price to 
payment of a subcontractor’s suppliers is a security 
to which, under ordinary circumstances, a subro- 
gated surety would be entitled. Guarantee v. Tandy 
& Allen aS ete ; 

The contract price under a bonded subcontract is 
security in the hands of the contractor and under 
ordinary circumstances cannot be used so as to 
prejudice a surety. Guarantee v. Tandy & Allen 

Ordinarily, a surety under a subcontractor’s perform- 
ance and payment bond is subrogated to the rights 
of both the contractor and of the subcontractor’s 
suppliers whom it paid, to secure reimbursement 
for payments made by it under the bond, including 


any security held by the contractor and any funds 
due the subcontractor on the bonded contract 
Guarantee v. Tandy & Allen 


SURFACE WATERS 
Requests to charge that an impediment on a sidewalk 
is a nuisance for which the creator is liable, that 
construction by an abutting owner of his drainage 
system in such manner that it causes the water to 
tlow upon the s idew valk and become dangerous by 
freezing creat liability, are improper in case 
based on diversion of surface waters as they omit 
the principle of “reasonable use” by the owner of 
Gellenthin v. J. & D. Inc 
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\X APPEALS 








rhe findings of » Division of Tax Appeals must be 
supported by substantial evidence. North Bergen v 
Lee “ali 

TAXATION 

The principle that property must be valued in the 
i conditi in which the owner holds it re- 
lates to its sical condition and not to its use 
Kundl v. E 





the assessment 


In valuing property for tax purposes, 
is not limited to the price the prope rty would bring 
at a sale for the purposes for which it was then 


may include sa none of a sale 
unless such possibility is so 
no real bearing upon current 
Ewing : 
land for tax purposes prior to 
to its value as farm land but 
potential value for residential 
development such possible use is not too 
remote or speculative. Kundl v. Ewing 
Second Preliminary Draft of the Proposed Rule for 
Review of Decisions of the Tax Court of the U.S 
A municipality may tax riparian lands and structures 
thereon adjoining the municipality owned by a 
taxpayer under grant from the State. though the 
owner does not own any adjoining upland. Main 
v.B & R Enterprises 
Transportation Tax - Attorney General's 


being used but 
for a different 
as to have 
Kundl v 
assessment of farm 
1960 is not limited 
should include its 


use 
remote 
value 


The 


where 





Emergency 
Opinion 

Chap. 177 
seq 


of the Laws of 1949 (N.J.S.A. 54:4-2.3 et 
applies only to otherwise tax exempt property 
leased to a non-exempt lessee, and does not apply 
to property owned by the Federal government but 
used by a private enterprise under a contract for 


use of the property to produce material for the 
.Government under its direction and _ control 
Thioko] v. Morris Ae 
Chap. 177 of the Laws of 1949 as enacted constitutes 
an unconstitutional discrimination against other- 
wise tax exempt property owned by the Federal 
government in that it denies such property the 


same treatme 
municipal 
Morris 


nt as exempt property of state, county, 


and interstate agencies. Thiokol v 
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Taxes assessed and collected by municipalities are 
‘state taxes though collected by the municipality 
under power granted by the state and hence bills 
providing for same must originate in the Assembly. 
Thiokol v. Morris 


142 TAX FORECLOSURE 
Application for allowances for counsel fees, search 
fees and the like in a tax foreclosure should be 
made to the standing master in regular course, in 
the application to fix the amount necessary to 
redeem, and not to a Chancery Division Judge nor 
by negotiation with defendant. Government v. 
Nasso ... 
Jnder R.R. 4:55-7(f) counsel fees may not be allowed 
a non-municipal plaintiff in a tax foreclosure and 
under R.R. 4:55-9 search fees may not be allowed 
unless 30 day notice of intention to foreclose has 
been given the defendant. Government v. Nasso 
Absent special cause, the maximum allowance for 
counsel fees to a non-municipal plaintiff in a tax 
foreclosure is $50. Government v. Nasso 
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TAX SALES 
The holder of a subsequent tax lien can defeat the 
right of redemption of an earlier certificate holder 
only by foreclosure of the right of redemption and 
cannot do so by tender of the amount due on the 
earlier certificate either directly or through the 
tax collector 
The holder of a prior tax sale 
to redeem from the holder 
certificate until the right 
former has been properly 


certificate has the right 
of a subsequent tax sale 
of redemption of the 
165 extinguished. 
TORTS 
Federal Aids in 
Greenstone 


169 
‘ Tort Practice, Herbert E 


by 
170 
TRESPASS 
While ordinarily the 
pass to realty 
before and after 


se measure of damages for a tres- 
the difference in value thereof 
the trespass, where a trespasser 
destroys shade or ornamental trees or shrubbery 
having peculiar value the owner the damages 
are not so limited and the owner is entitled to full 
compensation within the limitations of reasonable- 
ness, such as the fair cost of restoring the land toa 
reasonable approximation of its former condition. 
Huber v. Serpico et al 
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TRIAL 
Where improper statement is 
opening, proper procedure is for adversary to make 
timely formal objection thereto, and failing same 
court may in its discretion refuse to give detailed 
charge on this point requested by adversary at close 
of case. Gellenthin v. J. & D. Inc eee 
It is not prejudicial error for the trial court to an- 
nounce in the presence of the jury his rulings on 
requests to charge, by number, submitted by both 
Gellenthin v. J. & D. Inc MAR 
in charge, of inapplicable situation, for 
purpose of illumination by way of contrasting ex- 
iples not erroneous where charge as whole is 
clear and correct. Gellenthin v. J. & D. Inc 
It is prejudicial error to permit counsel to advise the 
jury that he is appearing for the Unsatisfied Claim 
and Judgment Fund. Dalton v. Gesser and Car- 


made by counsel in 
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parties 
Inclusion 
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519 


cate to the jury, directly or 
either the presence or absence of insur- 
yn v. Gesser and Carpenter a 
in their summations, may discuss only 
or reasonably suggested by the evi- 
vuld not use or refer to evidence ex- 
court. State v. Bruce et al 
principle only applies where the 
t material fact. Pierce v 


to a 





Dait 


Prosecutors, 


ance 

facts shown 

dence and sh 

cluded by the 

The falsus in uno 

falsehood relates 

Yaccarino Pe ee ee 

Trial counsel should avoid testifying in the cause 

except when essential to the ends of justice and 

therefore should not create an issue of veracity 

between himself and a witness unless it is import- 

ant to do so and unavoidable. Pierce v. Yaccarino.. 

~ Counsel should never in the course of argument state 

facts which are based on his personal knowledge 

only, regardless of their relevancy, but if they are 

important enough to justify his doing so, should 

take the stand and present them in a legitimate 

manner. Pierce v. Yaccari! 
It is duty of the trial 

tion of an immaterial 

the litigant though 

such course by his 





co | 


ji ane to protect a ‘lit igant 
element designed 
his counsel fails 
opponent. Pierce 


the 





needless injection of a racial question designed 
prejudice one of the litigants is highly improper 
and may mecha tute plain error pein reversal. 
RO i COREIID hoy cine ss a neene MeR EE Lt 
11 judge has the discretionary right .in an appro- 
ate case, such as where there are shockingly 
disparate ates by the part experts, to ap- 
106 point an independent expert and take his testi- 
mony, reasonably subject to an opportunity by all 
parties to be apprised upon request of the identity 
if the expert in advance of his testimony, and to 
cross-examine him as though he were a witness 
produced by the opposing side. State v. Lanza 
Held. on facts. court properly examined jurors and 
denied mistrial where one juror had shown others 
a picture of a fork-lift, in a case involving issue of 
supplying proper equipment to remove freight 
from a truck. Clark v. Piccillo and Acme .... 
When it comes to the attention of the court that the 
jury has seen a matter relevant to the issues but 
not in evidence, it is proper for the judge to con- 
duct a complete investigation as to whether it has 
any tendency to prejudice any of the parties, and if 
he determines no prejudice has or will result there- 
from, to deny a motion for mistrial. Clark v. Pic- 
cillo and Acme 
Where, on plaintiffs own proofs, plaintiff - Ww vas ‘suffer- 
ing from and was being treated for an arterio- 
sclerotic heart condition competent to contribute 
to his death, which in the opinion of his own phy- 
sician did in fact operate in conjunction with an 
accidental injury to produce his demise, the court 
must take the case from the jury and enter judg- 
ment for insurer on claim on policy limiting cov- 
erage to loss “resulting directly and independently 
of all other causes from accidental bodily injuries. 
Tomaiuoli v. U.S. F &G 
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A motion for judgment n.o.v. following jury verdict 
for plaintiff after trial court reserved decision on 
motion for judgment of dismissal, is subject to the 
same rules of judicial approach as pertain to the 
latter motion. Tomaiuoli v. U.S. F & G 

Normally a defendant is bound by his own counsel's 
trial tactics and strategy, but where the impact of 
his counsel’s prejudicial comments was so enor- 


mous that the jury could no longer be impartial, a 


new trial must be afforded. State v. Reddick 


A judge is without right to discountenance a principle j 


firmly embedded in law simply because he does not 
personally agree with it. Capaldo v. Reimer ..... 
UNAUTHORIZED PRACTICE 
Practice of Law and Unauthorized Practice by Title 
Companies Dened «2. .i.66 5 ac ck eeu cwu es 
UNEMPLOYMENT COMPENSATION 
Since the amendment of N.J.S.A. 43:21-5(a) the bur- 
den is on a claimant who voluntarily left her em- 
ployment to establish that the separation was for 
good cause attributable to the work, and not mere- 
ly for personal causes. Morgan v. Bd of Review 
ng factual findings made by the agency 
is whether the agency fact-finder could on 
Morgan 


In reviewi 
the test 
the proofs reasonably conclude as he did. 
v. Bd of Review 

An employee's problem. of commuting to work may 

be a good personal reason for leaving his employ- 


ment but is not ordinarily to be considered a 
cause attributable to the work. Morgan v. Bd of 
Review 1 esa Soc Rae Waa BEE ae euiiaua Atala ee ae ne oe 
Employer's contributions called for under the unem- 


ployment compensation law are taxes and hence 
N.J.S.A. 43:21-16(e) providing for imprisonment 
for non-payment does not violate the constitutional 
prohibition against imprisonment for debt. State 
v. Cannarozzi et al 


UNIFORM COMMERCIAL CODE 
New Jersey's Changes from the Text of 
Commercial Code, by Arthur L 
Perfection of Security Transactions, 
R. Kennedy 


UNSATISFIED CLAIM AND JUDGMENT FUND 
The doctrine of liberal construction relates to the 
scope of the act and not to the proof necessary to 
establish compliance with its terms and conditions. 
Szczesny Vasquez 
Recourse to the Fund for payment ‘of a ‘judgment in 
a death action cannot be had where the decedent 
was not a “qualified person” within N.J.S.A. 39:6-62, 
though the beneficiary of his estate may be so 
qualified. Rosenfield v. Angerstein et als 
The 90-day period for filing notice of intention’ to 
make claim runs from the date of the accident un- 
proviso ‘a) or ‘(b) of N.J.S.A. 39:6-65 applies, 
and not from the date the claimant learns the de- 
fendant’s representation that he was insured was 
untrue. Danisi v. Theumbling Eb crit ir igicne 

The Bo = is by virtue of having had default 
opened and defending the negligence suit estopped 
from asserting the 90-day limitation for notice of 
claim, nor has it thereby waived this requirement, 
where on receiving notice it advised plaintiff same 
Was out time and plaintiff first replied he came 
within proviso ‘a’ and later proviso ‘b) extending 
the time. Danisi v. Tneumbling 

What constitutes ‘all reasonable 
tain the identity of the motor vehicle and owner 
and operator involved within N.J.S.A. 39:6-78, de- 
pends on the circumstances of each case, and prac- 
ticality is an element to be considered. Serkes v 
ROE SOMA oe aca eos GH AbAs ATG TRUS) a eu cheer ee EO 

The Act being one which creates a new remedy rather 
than one in derogation of common law, it is to be 
liberally construed to advance the remedy. Serkes 
v. Parsekian ‘ 

The “guest occupant” exclusio 
before deletion by amendment applied 
Run” cases also. Serkes v. Parsekian 

One who is injured by a vehicle's movement while 
attempting to enter it and before entering it is not 
a “guest occupant” within that term in the Unsatis- 
fied Judgment Fund Act. Serkes v. Parsekian 

Notice from an insurance company that purported 
insurance covering the defendant did not become 
etfe sig until a date subsequent to the accident is 


the Uniform 
Abrams . 
by Prof. Frank 


less 


not, 





of 


efforts’ to ascer- 


n of N.JS.A. 39:6-70‘c) 
to “Hit and 


not “disclaimer” within the meaning of N.J.S.A. 
39:6-65/b which will make the notice provision of 
that subsection applicable. Parrot v. Chiselko 


Compliance with the notice provisions of N.J.S.A 
39:6-65 is a mandatory condition precedent to re- 
covery from the Fund. Parrot v. Chiselko ......... 

The date of mailing, not the date of receipt, deter- 
mines the timeliness of the required notice of in- 
tention to make claim against the fund, at least 
where the notice is received by the Board in due 
course. Gervolino v. Porter & Unsatisfied Judgment 

und ; ert Te eet ree PON ee ae 
Plaintiff has the right to reasonably determine 
whether he can establish identity of a suspected 
person as the tortfeasor involved and to decide not 
to pursue him before proceeding against the Fund, 
but his decision in this respect must be justified by 
him in a suit against the fund, with the reasonable- 
ness and good faith of his decision for the final 
determination of the court. Nash v. Iamurri & 
ARSORIAIN 25 occ a ayahec ras died ei eee at Hee 

VENUE 

A transitory action does not become local merely 
because the defendant is a public body, absent 
statute or rule so providing. Engel v. Gosper et als 

Under R.R. 4:3-2, venue in a transitory action against 
a public body must be laid in the county where the 
cause of action arose. Engel v. Gosper et als 

Venue of an action for wrongful death must be laid 
in the County where death occurred. Engel v. Gos- 
per et als .. 

The court has dis cretionary pow er to order a change 
of venue in a transitory action to any other county 
in which plaintiff might have laid the venue, but 
when the place of trial is mandatory as to one of 
several joined causes, all -nust be removed to the 
county so prescribed. Engel v. Gosper et al 

Where, in properly joined causes of action, two differ- 
ent counties are mandatorily prescribed as the 
place of trial, the court has discretion to determine 
which should be chosen. Engel v. Gosper et als ... 

The convenience of defendants who are public bodies 
will be considered in exercising discretion to trans- 
fer venue. Engel v. Gosper et als 
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WAIVER + : 
Waiver is a voluntary, clear and decisive act imply- 
ing an election to forego the claim or advantage al- 
legedly waived and consists of an intentional re- 


linquishment of a known right. Beneficial v. Norton 5 


The granting of a short extension of time to pay a 
debt fraudulently contracted, after learning of the 
fraud, does not constitute a waiver of the fraud. 
Beneficial v. Norton 3 mete Siar 


FILLS 
A vested future interest following a life estate will 
pe accelerated when the life estate terminates by 
virtue of some unspecified contingency prior to 
ieath of the life tenant, as by renunciation of the 
life estate, if there is no controlling equity or indi- 
-ation of testator’s contrary intent. In Re Nixon . 
Where a testamentary life estate is renounced by the 
ife tenant to obtain a larger interest in the estate, 
with result of substantially disproportionate dis- 
turbance of other interests created by the will, the 
renounced interest will be sequestered, and accel- 
eration of succeeding interests denied, to reduce 
the injury to the adversely affected legatee or de- 
-isee. In Re Nixon 
sbstantial disproportionate change in the other be- 
quests resulting from satisfaction of the derogating 
‘laim is necessary for application of the rule of 
disproportionate disturbance and sequestration, not 
merely benefit derived by one over the others from 
the resultant acceleration of his bequest. In Re 
I aed ob hoes Ot one haws ons he we taneous? 
An in terroram clause ina will does not indicate the 
testator did not intend acceleration in the event of 
renunciation of a life bequest. In Re Nixon 
In case of doubt a will should be construed to favor 
kindred as against strangers, particularly when 
there is other evidence of concern of the testator 
for such kin: In’ Re Nixon ....o 6.6 ce ec ects owe se 
4 provision for a life annuity from. income, with au- 
thority in the trustees to invade corpus if necessary, 
does not spell a testator’s intent that the estate ab- 
sorb the annuitant’s annual income tax on the 
annuity, particularly where provision is specifically 
made for payment of other taxes. Tobler v. Mon- 
crief et als .. ERAS SECS ROR ES Se NR 
An annuitant’s income tax on the annuity recnincet 
from a testamentary trust is not a “proper expense 
of the trust”, within such phrase in the will, but 
rather a personal obligation of the annuitant. 
Tobler v. Moncrief et als ‘ 
Where will provides for payment of annuity from 
residuary trust income or corpus if necessary and 
for payment over of “the principal as it shall then 
exist’ on death of the annuitant, such direction 
includes any excess income remaining on life an- 
nuitant’s death. Tobler v. Moncrief et als 
The judicial function in construing wills is to ascer- 
tain and give effect to the probable intention of 
the testator, giving primary emphasis to his dom- 
inant plan and purpose as shown from the entirety 
of the will when read and considered in the light of 
the surrounding facts and circumstances. Darpino 
v. D’Arpino 
Held, on facts and will provisions hae: provision for 
gift over of residuary estate in event primary bene- 
ficiary of residue died with testator “of a common 
disaster” included and was intended to be applic- 
able in situation where primary beneficiary prede- 
ceased testator other than in a common disaster. 
a v. D’Arpino .. 
testator’s declarations of testamentary ‘intention are 
“an admissible to establish his intention unless 
there is a latent ambiguity in the will or to indi- 
cate a latent ambiguity, but are admissible for the 
limited purpose of showing the circumstances ex- 
isting at the time the will was executed. Darpino 
v. D’Arpino : 
Execution of Duplicate Wills in “New Jersey oii 
A provision for “children” of one other than ‘the 
testatrix in a will executed before 1954 is presumed 
not to include adopted children. In Re: Coe ... 
Where a will provides for children to take in substi- 
tution upon the death of their parent, if the parent 
dies before the time for distribution arrives the 
share or interest theretofore vested in the parent 
becomes divested and vests in such children. In Re: 
Coe : 
bequest or devise of a remainder interest. to the 
children of A and B with the direction that “the 
children of any deceased child shall take the par- 
ent’s share” vests in the children of A and B sub- 
ject to divestment on the death of any child of A 
r B before termination of the life estate and 
vesting of such deceased child’s interest in his 
children immediately and indefeasibly. In Re: Coe 
A bequest of personal property to a class without 
words of severance creates a woul tenancy. In Re: 
AME As eet cas Ooi tics, Beth tral San One aes 
The terms ‘share and ‘share alike” ; in “equal shares” 
and “divide” have been construed to be words of 
severanee creating a tenancy in common in the 
lass. In Re: Coe 3 
re grant or devise of real property toa class creates a 
tenancy in common unless express words creating 
a joint tenancy are used. In Re: Coe..... 
The word “children” in a will is given its ordinary 
natural meaning and does not include grand- 
children unless the will indicates a more extensive 
meaning was intended. In Re: Coe . 
Bequest and devise of decedent’s home “together with 
all my household chattels and contents therein”’ 
does not include cash which decedent had in an 
yg, in a footlocker in his bedroom in the 
home. Wright v. Dzienis . 
he rules of ejusdem generis and noscitur a sociis 
are applicable in construing and limiting the 
meaning of the words “contents” in a will. Wright 
My RRS es eg sO sag yh cg yare ¥ ate gnnate aa wonmmSterS 
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NORDS AND PHRASES 
The term “tentative approval” or “tentatively ap- 
Proved" is not a term of art or technical term of 
necessity referring to tentative approval under the 
Municipal Planning Act of 1953, but derives its 
meaning from the ordinary meaning of the words 
and the intention of the parties. Deerhurst v. 
Meadow ........ 
Hel id on facts here present, warranty by seller of lots 
n large tract that the subdivision has.been “tenta- 
tivele approved” did not encompass tentative ap- 
proval under the Planning Act of 1953 but referred 
to a prior municipal approval. Deerhurst v. Meadow 
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The general rules that the word “taxes” 
does not include “special assessments’ and that 
absent provision contra the landlord is to pay alt 
taxes and assessments, are subject to exception 
where special or attendant circumstances indicate 
an intent contra or justify departure from the 
general rules and imposition of the burden on the-~ 
tenant. Effros v. Russo 
Factors here considered in determining meaning of 
provision in lease that tenant should pay “all taxes” 
are: length of term, amount of rent reserved, com- 
parison with amount of special assessment, pro- 
jected sub-lease, and estimated life of the improve- 
ment for which the assessment was imposed. Ef- 
POG Gy  TRSN 3 5 8 cw me ae Cae ae aes 
In determining whether provision to pay “all taxes” 
includes “special assessments,” each assessment 
must be considered separately. Effros v. Russo .... 
The word “guide” or “guided” is sometimes used as a 
synonym for advise, negating any implication of 
authority, and in this sense is distinguished from 
“direct” or “directed”, particularly where both 
terms are used in different provisions of the same 
contract: Marion etialis Vv. PoSe qo csc kes cess ms: 
Held, provision in contract calling for “preliminary 
subdivision approval” meant “tentative approval” 
as provided for in N.J.S.A. 40:55-1.18. Purich v. 
Weininger . 
One who is injured by a vehicle's movement while 
attempting to enter it and before entering it is not 
a “guest occupant” within that term in the Unsat- 
isfied Judgment Fund Act. Serkes v. Parsekian ... 
The word “passenger” has various meanings depend- 
ing on the circumstances under which and the con- 
text in which it is used, and its connotation in each 
case must be determined in the particular factual 
context involved. American v. Bifulco .... 
Parties to a contract are presumed to have entered 
into it in compliance with law, and the terminology 
used should be pene accordingly. American 
v. Bifulco ; 
All rules of interpretation of insurance contracts are 
subordinate to the requirement that the court 
search for the probable common intent of the par- 
ties considering their relations, the attendant cir- 
cumstances, and the objectives they were trying 
to attain. American v. Bifulco 
The word “passengers” in an airplane liability policy 
excluding coverage while the plane was being 
operated by a student pilot carrying passengers, 
means any riders, whether fare-paying or as guests, 
and is not limited to fare-paying occupants. Ameri- 
can v. Bifulco ... 
The term “highways” as used in N.J.S.A. 48:4-20 does 
not include any road not within the jurisdiction of 
the State Highway Department and does not in- 
clude the N.J. Turnpike or the Garden State Park- 
way. Safeway v. Furman etc 
The “intent” with which an act is done implies simply 
a purpose to commit the act and does not require 
an intent to violate the law or to injure another. 
Beneficial v. Norton 
In determining whether an act was within the line of 
duty, the test is whether it was done in prosecution 
of the employer's business. Durkin v. Newark 


WORKMEN'S COMPENSATION 


Held, petitioner who was regularly employed on a 
full time job elsewhere was not under the Act an 
employee of respondent for whom he did odd jobs 
repairing her property when the need arose, he 
choosing the time he would do the work and the 
manner of doing it. Berkeyheiser v. Woolf 

Permanent disability payments commence on termin- 
ation of the temporary disability. Cureton v. Joma 

The right under N.J.S.A. 35:15-12(e) of dependents 
of a deceased employee to receive unpaid payments 
for permanent disability of the employee, or of a 
proper person to receive same up to $400 where 
there are no dependents, exists though the em- 
ployee died before any award for permanent dis- 
ability was made. Cureton v. Joma 

Where the injured employee dies leaving no depend- 
ents, the recovery for his permanent disability is 
limited to $400 for funeral expenses. Cureton v. 
Joma ... 

The customary allowance of interest at 6% on judg- 
ments from the date of entry does not apply to com- 
pensation awards until they are docketed in the 
county court and then only from the date of such 
docketing. Cohrs v. Igoe .... 

The long standing view is thata . workmen’ s compens- 
ation award does not bear interest unless it is added 
by the bureau under N.J.S.A. 34:15-28 or the bu- 
reau’s determination is docketed with the county 
clerk. Cohrs v. Igoe 

Held, on facts, petitioner's multiple sclerosis was 
caused, precipitated or accellerated by her com- 
pensable fall. Cohrs v. Igoe 

Compensability of Heart Attack Cases. Dwyer v. Ford 

Whether intermittent employments by the same em- 
ployer are new and separate employments or a con- 
tinuation of the original employment is determined 
by the substance of the transaction and relation- 
ship, not merely the form. Johnson v. Walter Kidde 

The giving by the employer of a notice of termina- 
tion of employment after completion of each pro- 
ject and the signing of an employment application 
by the employee before resuming employment 
does not create new and separate employments 
where in substance and essence there was one con- 
tinuous employment with merely lay-offs between 
projects. Johnson v. Walter Kidde . 

Held. where laborer is employed by contractor for 
over ten years on various jobs with only short in- 
tervals between jobs, there is one continuous em- 
ployment relationship with its situs at the place of 
original hiring though the employer gives notice of 
termination at the completion of each project and 
requires a new application form from the employee 
before each new project. Johnson v. Walter Kidde 

When an employee is required to live on the prem- 
ises and is continuously on call, the entire period of 
his presence thereon pursuant to this requirement 
is included in the course of employment and injury 


sustained in any activity, except possibly one 
which is “distinctly personal’, is compensable. 
REIGNS EN oe gles wo saad ack oie a mente a aaeo 


An injury sustained by an apartment house superin- 
tendent while in her apartment assigned to her by 
her employer, and while she is engaged in an activ- 
ity therein for the dual purpose of her own and 
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her employers’ “benefit, is compensable both . under 
the “on call” theory of workmen’s compensation 
coverage and on the “but for” theory. Brooks v. Dee 
An employee exposed to a “neutral risk” is entitled 
to compensation for injuries sustained thereby. 
Brooks v. Dee 
When an employee sent on an errand departs from 
the scope of his employment for his personal pur- 
pose after completing the errand, the departure 
ends and he resumes the scope of his employment 
when he returns to the road he would have fol- 
lowed to return directly to his place of employ- 
ment from the place of the errand. Neumeister v 
Eastern 
While it is possible for an employee to complete his 
business errand and then embark on such personal 
activities that the identity of the return trip would 
be lost in the process, such is not the case where 
the deviation and delay in return was with the em- 
ployer’s consent, though a week-end intervened. 
Neumeister v. Eastern 
Proposed Rule on Appointment of Guardian ad Litem 
Held, salesman injured on way home when his car 
skidded into parked car as a probable result of his 
having become slightly intoxicated while drinking 
with a customer of his employer at the conclusion 
of the normal working day to advance his employ- 
er’s interests, suffered a compensable accident 
where such entertainment was authorized by and 
for the benefit of the employer. O'Regan v. N. J. 
Hardware 
Travel by an employee to his home after a special 
duty after working hours is an exception to the 
rule that travel to and from work is not in the 
course of the employment. O'Regan v. N. J. Hard- 
ware 
An exception to the to and from work exclusion from 
workmen's compensation coverage exists where 
the accident happened at a time, place, and under 
circumstances which had merged in the interest of 
and at the direction of the employer. O’Regan v. 
N. J. Hardware 
The standard of proof of causal relationship is con- 
siderably relaxed where the accident was unwit- 
nessed and the employee died as a result thereof. 
O'Regan v. N. J. Hardware 
For compensability, the employment need only be a 
necessary factor of the accident, not the sole or 
proximate cause thereof. O'Regan v. N. J. Hardware 
Where an employee suffers two successive accidents 
in combination resulting in total permanent disa- 
bility and the circumstances and evidence is such 
that it cannot be determined that the first acci- 
dent independenily and separately caused some 
degree of permanent disability, liability for pay- 
ment of excess benefits beyond the 450 weeks is on 
the employer and not the One Per Cent Fund. 
Vogel v. Red Star 
For a recovery from the One Per Cent Fund there 
must be two accidents or causes which separately 
and independently caused partial permanent dis- 
ability, and combined to cause total disability. 
Vogel v. Red Star 
Where employer tries case on theory of its liability, 
it is estopped from asserting on appeal One Per 
Cent Fund is the liable party. Vogel v. Red Star .. 
To be an “employee”’ under our Workmen’s Compen- 
sation Act, the alleged ‘““employee” must have per- 
formed services for an employer for a ‘financial 
consideration.” Johnson v. U. S. Life ............ 


An officer of a corporation is not, merely by virtue of 
his office or of the fact that he performed services 
for the corporation, an “employee” under the Act. 
Johnson v. U. S. Life 

The advantages received by a corporate officer flow- 
ing from his capital investment in the corporation 
are not such “financial consideration” for services 
performed by him for the corporation as to make 
him an employee under the Act; there must be a 
contract of hire, express or implied. Johnson v. 
U. S. Life 

One who by virtue of his stock ownership really con- 
trols his own actions on behalf of his corporation, 
and has never been classified as an employee, nor 
had any compensation for his services fixed or in- 
tended, is not an employee. Johnson v. U.S. Life .. 

Workmens Comp. Rule Re: Guardians Ad Litem .... 

Where the death of an employee occurs before he can 
tell why he was where he was and doing what he 
was doing, the courts are satisfied with very scanty 
circumstantial evidence that the accident arose out 
of and in the course of the employment. Jones v. 
Continental 

Where an employee on a twelve hour shift is given 
no time off to leave the plant to eat and no food 
facilities are provided in the plant, and the em- 
ployee’s duties require him to be on the street as 
well as in the plant, the employee’s going to the 
nearest food place, at the nearest regular crossing, 
575 feet away, to get food, from which crossing he 
could still perform his duties as watchman, was not 
a material deviation from or abandonment of the 
employment which took him out of the rule that 
employees engaged in ministering to personal needs 
do not thereby leave the employment. Jones v. 
Continental 

The more important factors in fixing an allowance 
of attorney's fees are the nature and extent of the 
services and _ responsibility involved, not the 
amount of petitioner’s award or refusal of volun- 
tary payment. Del Peso v. H. A. Bar etc. & Tisch .. 

A party prevailing only in part on an appeal to the 
County Court may be allowed a reasonable attor- 
ney’s fee for services therein. Del Peso v. H. A. Bar 
etc. & Tisch etc. 

Control and employment of an employee is in the 
principal under ordinary agency principles where 
the employee is hired and controlled by an agent 
for the principal. Del Peso v. H. A. Bar etc. & 
SSG ONG oi aa aceaine es oer cake co eee Len 

An employee hired by a hotel managing agency as a 
ranking member: of the operating staff under an 
agreement between the owner and the agency that 
the agency should have exclusive management and 
control of the hotel, should hire employees, and 
that employees hired by the agency are employees 
of the owner and not of the agent, the employees 
being paid with the owner’s funds, is an employee 
of the owner for purposes of workmen’s compensa- 

tion. Del Peso v. H. A. Bar & Tisch etc. 
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Workmen’s Compensation, Cont’d 


The beneficient purpose of the act to achieve com- 
pensability if reasonably possible is served by a 
finding for multiple employment, if possible, rather 
than for a single employment. Del Peso v. H. A. 
Bar & Tisch et al 


New Jersey - Advanced or Backward in Workmen's 
Compensation, by Solomon Golat ................ 


Except where there is a presently established need 
for future medical services but the time therefor 
is not presently determinable, an order cannot be 
entered directing the employer to furnish medical 
treatment and the like at any time in the future 
that same may be required, as this would violate 
the 2 year limitation period fixed by the legislature. 
Sa v. Harrison 


The Industrial Heart Case, by Samuel B. Horovitz .. 5 


The Need for Procedural Changes in Workmen's 


Compensation Appeals 


While an employer should do nothing to interfere 
with or discourage prosecution of a workmen's 
compensation claim, and should not hold reem- 
ployment as a club over his head, such conduct is 
not a contempt punishable in the Division. DiMar- 
cello v. American 


The Workmen's Compensation Division has no power 
to hold in contempt one who outside of Division 
hearings interferes with its proper administration 
of the Act. DiMarcello v. American 


The Workmen’s Compensation Division is an admin- 
istrative agency, not a court, and as such has and 
can exercise only the limited contempt power con- 
ferred upon it by the legislature. DiMarcello v. 
American 


A personal representative appointed under N.J.S.A. 
3A:6-6 has standing to prosecute a workmen’s com- 
pensation action for her decedent and to receive 
any award properly made therein though it ex- 
ceed the amount listed in her affidavit in lieu of 


administration and the $1500 limit. Cureton v. Joma & 


The personal representative of a deceased employee 
who left no dependents is entitled to a workmen's 
compensation award for permanent disability bene- 
fits which accrued but were unpaid at the time of 
the employee’s death from non-work-connected 
causes, and also to funeral expenses not exceeding 
$400 from any such payments not yet accrued at 
his death. Cureton v. Joma 


An order directing an employer to pay for past med- 
ical services, to provide future medical treatment 
as recommended by the employee's and employer's 
physicians, and to pay temporary disability for an 
indefinite time, is proper where a compensable 
accident requiring medical treatment in an effort 
to correct the disability is established. Voorhees 
v. Glenwall 


An employee who suffered an admittedly compens- 
able accident may obtain an order directing pay- 
ment of temporary disability and that his employer 
pay for and provide necessary medical attention 
without waiting until his permanent disability is 
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A *pabysitter’’ employed intermittently and irregu- 
larly as occasion required, each engagement being 
arranged for separately and each engagement be- 
ing paid for on hourly basis at completion thereof 
with a fixed minimum, is a casual employee not 
covered by the act even though one of the engage- 

‘ments, on which the babysitter was injured, was 
for a six day period while the employers were out 
of town. Merritt v. McKenna 


Employment to be “recurring” or “periodic” within 
the Act must be such that the work was to be done 
again without further engagement, and to be “reg- 
ular” must be for more than a single piece of work. 
Merritt v. McKenna .. 


ZONING 


Land Use 
Sussna 
A pence: use is not restricted to the identi- 

cal particular use which was in existence at the 
time of enactment of the zoning ordinance, but em- 
braces the same or a substantially similar use 
within the zoning classification. North Bergen v. 
Lee Enterprises 
To establish aiiananeeds of a nonconforming use 
there must be an intention to abandon as well as a 
discontinuance of the use. North Bergen v. Lee 
Enterprises Re 
Change from tenant-occupancy to owner-occupancy 
is not an extension or alteration of a one-family 
use. Beers v. Wayne . 
The test of non-conforming use is the “use”’’ and not 
ownership or tenancy. Beers v. Wayne 


Control ene by Stephen 


Fact that owner acqu red property with knowledge 
of its zoning status is irrelevant to the extent of 
his rights as an owner of a non-conforming use to 
subdivide his property. Beers v. Wayne 


An owner of a tract on which there are several ten- 
anted dwellings which are valid non-conforming 
uses not meeting minimum iot and frontage require- 
ments of the zoning ordinance, may separately con- 
vey each of the dwellings within suitable lot lines 
without violating the planning act or the munici- 
pal planning or zoning ordinances. Beers v. Wayne 


A municipality may not by an attempted exercise of 
subdivision control impair the integrity of a legal 
non-conforming use. Beers v. Wayne . 


Nothing in the planning act was intended to under- 
mine the principle of protection of non-conforming 
uses. Beers v. Wayne .. 


Subdivision control is not a substitute for use-zoning 
nor intended as an antidote against non-conform- 
ing uses. Beers v. Wayne .. 


A use made by a trespasser does not constitute a 
basis for a nonconforming use protected by RS. 
40:55-48. State v. Loux 

The holding in Moore v. Bridgewater is strictly lim- 
ited to situations involving a wasting or diminish- 
ing asset. Weber v. Pieretti 


Held, the deliberate enlargement of the nonconform- 
ing business use beyond all reasonable limits here 
involved does not constitute a mere valid intensi- 
fication of the preexisting use. Weber v. Pieretti 
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